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June 2013 

 

Dear Friends, 

 

This is the final regular publication of IJCSL because we are turning our attention to 

other projects after the publication of my new book Civil Society in China The Legal 

Framework from Ancient Times to the “New Reform Era,” published in March this year 

by Oxford University Press (and available on OUP and Amazon and Barnes & Noble).  

The Journal will continue to appear on an occasional basis (when enough article have 

been submitted) while the Newsletter will continue on a monthly basis.   

 

Thanks to all who have been loyal contributors and followers – you are the ones who 

have made IJCSL such a fabulous publication!  Thanks also to the sterling Editorial 

Board and our final Managing Editor, Jake McDermott, a truly wonderful editor who 

recently graduated from CUA’s Columbus School of Law and who is taking the bar 

examination this summer. Wish him well! 

 

This issue includes some highly interesting papers and articles, as have all previous 

issues.  The contributors this time range from people in the US to three in Africa (South 

Africa and Kenya) and a group of law professors in Malaysia (a special salute to Dr. 

Anowar Zahid, who is a member of the IJCSL Editorial Board and who has provided us 

with several insightful articles on Islamic legal traditions). All contributions in this issue 

are original to our publication.  

 

We are delighted to publish the article on developments in South Africa by Peter 

Hendricks & Ricardo Wyngaard, who serve as ICCSL consultants for projects in 

Southern and East Africa, most recently for an Aga Khan Development Network 

(AKDN) project for East Africa.  Many thanks for their insightful paper.  

 

Jake McDermott’s article on access to the Internet and wireless networks as a human 

right, an increasingly fraught issue in today’s interconnected world.  Jake offers many 

new thoughts on what be done to protect these rights and it is his last student paper.  His 

piece deals in particular with the “Arab Spring.”  

 

Zaven Sargisian’s piece on Russia is related to Jake’s piece, though it deals with a 

specific FOI and FOE issue in a specific country. Zaven is, like Jake, a 2013 law school 

graduate, and his school was the University of Utah. We are lucky to have two such 

wonderful students contributing to IJCSL.  

 

Henry Ochido is an official of the Kenyan government whom we met in connection with 

the AKDN project described above.  As you will note, the Kenyan officials and NGO 

reps on that trip gained a good deal from their interactions with South African 

government officials and our principal consultant Ricardo Wyangaard.  This played into 

recent legislation adopted in Kenya, which Henry describes in his paper. Thanks so much 

for his suggesting that we should publish it. 
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Finally, Anowar Zahid and his colleagues from Malaysia offer an interesting perspective 

on “corporate social responsibility” and Islamic principles. Their reflections on what 

many believe to be a hackneyed concept (CSR) really give it life and help to understand 

how corporations should behave in an increasingly globalized world. 

 

Best wishes to all and arrivederchi (as they say in Roma, where Lee and I are currently 

teaching International Human Rights), 

 

Karla 

 

Editor in Chief, IJCSL 

 

PS You can submit new articles for publication to IJNL, the journal I founded at ICNL. 

www.icnl.org. FYI, they will not be as receptive to student pieces as I am (inasmuch as I 

am a law prof!) 
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IJCSL EDITORIAL POLICY 

 

June 2013 

 

Dear Reader, 

 

CONTENT – IJCSL publishes articles on a variety of topics, seeking to provide a venue for an 

international readership to learn about and express opinions on developments in law affecting 

civil society. These topics and the array of opinions on them are complex and sometimes 

controversial. The opinions expressed herein do not necessarily reflect the views of the IJCSL or 

its editorial staff. 

 

STYLE – IJCSL publishes articles by contributors from around the world. Therefore, IJCSL 

uses a flexible editorial policy regarding questions of style. Articles submitted by persons for 

whom the English language is native are edited based on the author’s original syntax and 

spelling. Articles submitted by persons for whom the English language is not native are edited 

according to American English style. Occasionally, IJCSL publishes articles in languages other 

than English. In those instances, articles are published as submitted and the IJCSL provides and 

English-language summary. 

 

QUESTIONS & COMMENTS – IJCSL welcomes readers’ questions and comments on items it 

publishes. If you have a question or comment, please contact: 

 

Karla W. Simon, Editor-in-Chief   simon@cua.edu 

Jake McDermott, Managing Editor   ManagingEditorIJCSL@gmail.com 

 

IJCSL retains final editorial control of all aspects of publication and will share copyright with 

the authors of the works published. 

 

We look forward to hearing from you, and thank you for your interest in the IJCSL. 

 

Sincerely, 

 

The IJCSL Editorial Staff and Editorial Board 

 

 

 

 

PLEASE CITE AS: 

11 INT’L J. CIV. SOC. L. 1 at http://www.iccsl.org/pubs/11_01_IJCSL.pdf. 
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WINDS OF CHANGE, YET AGAIN: THE NPO ACT AMENDMENT 

POLICY FRAMEWORK 

 
PETER SA HENDRICKS & RICARDO G WYNGAARD 

 

 

 

I.  INTRODUCTION 
 

Much has happened since1998 after the passing into legislation of the Nonprofit 

Organisations Act 71 of 1997 (The NPO Act). Besides legal challenges experienced by 

nonprofit organisations (NPOs) in court and often legal challenges posed by NPOs to 

government, we have seen the introduction of many new pieces of legislation affecting South 

African NPOs in many ways and often fundamentally. 

Two examples of these are the recently legislated Consumer Protection Act 68 of 2008 

which came into operation during 2011 and The Protection of State Information Bill which is 

about to be legislated.  The former piece of legislation, in its present form, treats NPOs 

similar to businesses. In doing so it completely ignores the delicateness of civil society’s 

legislative enabling environment. In turn the Protection of the State information Bill, 

although it was and still is heavily criticised, was approved by parliament and is presently 

awaiting the president’s signature before promulgation. Both these severely threatens civil 

society’s right to freedom of expression. 

Most recently and to the surprise of many NPOs in South Africa it came to light that there 

are plans underway to change the “NPO Act”. 

Yet again NPOs are facing a shift in their legal landscape. 

As will be discussed later it emerged that in and during 15-17 August 2012 the 

Department of Social Development held a National Non-Profit Organisation Summit. Three 

significant events occurred. These are: 

1. The unveiling of the Policy Framework on the NPO Law Reform; 

2. The passing of a Declaration and Resolutions; and 

3. The establishment of a Ministerial task-team. 

South Africa is arguably a young democracy. Legislative changes are inevitable. However,  

the recent flurry of changes makes one wonder whether the changes faced by civil society 

organisations comes with a motive other than a constitutional imperative to change legislation 

in accordance with the Bill of Rights. 

 

II.  A BRIEF HISTORY OF THE NONPROFIT ORGANISATIONS ACT 71 OF 1997 

 

Like most democratic countries the regulation of Civil Society Organisations in South Africa 

are found in the extremities of the tensions between regulation or self-regulation. The present 

framework for our NPO legislation has been a negotiated process, the journey which can be 

traced back to the dawn of our democracy. 

Before 1994 we saw the suppression of civil society activities through various pieces of 

legislation. There was the Internal Security Act of 1982 which gave government wide powers 

to declare an organisation unlawful. It still exist but in an amended form. In turn we had the 

Affected Organisations Act of 1974 with which government could prohibit organisations 

from receiving funds from outside of South Africa. 

The most dreaded of them all was the Fundraising Act of 1978. Under this Act it was a 

crime to solicit or receive donations from the public unless it is authorised by the Director of 
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Fundraising. It was generously abused in apartheid South Africa to prevent the work of 

organisations, especially organisations that were dedicated to opposing the abuse of state 

power. 

With democracy and the interim constitution on the horizon many dialogues on an 

enabling environment took place. The debate on regulation versus self-regulation was 

prevalent. These took the form, to mention a few, of: 

 

1. The commissioning of the “Independent Study into the Enabling Environment for 

NPOS”, by the Development Resources Centre on 10
th
 February 1992.  

2. A study by the Development Resources Centre commissioning the drafting of a 

document called the “Nonprofit Organisations Bill.” This bill proposed the 

establishment of a statutory body, to be known as the Non-Profit Organisations 

Commission, which would comprise of state and non-profit sector representatives. 

3. A conference in Johannesburg in September 1996, entitled “Enabling Frameworks for 

Civil Society in Southern and Eastern Africa”. 

 

The freedoms introduced with the interim constitution and the 1996 version, set the platform 

on which civil society’s enabling environment would find its foundation. Without the right to 

freedom of association and the right to freedom of expression for the very least, we would be 

unable to speak of an enabling environment. An environment that enables civil society to co-

labor, cooperate with and critique role-players in our quest for transformation.  

 

The existance and role of Civil Society starts with and is guaranteed by the right of freedom 

of association and freedom of expression. 

 

Our Constitution envisages a continued relationship between State and Civil Society. This 

relationship is premised on civil society having a crucial role to play in service delivery and 

policy-making with the State, where similar goals of transformation and development are 

shared.  

 

The constitutions commitment to access to information and just administrative action is a 

further guarantee of Civil Society’s continuous transformative role.  

 

Discussions and initiatives to work towards an enabling environment for NPOs, with the view 

of repealing the oppressive Fundraising Act, became an extension of that guarantee. This 

guarantee found further support in the enactment of the NPO Act, National Development 

Agency Act
1
 and the intended Lotteries allotment to Civil Society. Later, the Income Tax 

Act
2
 also renders its support to this guarantee, embracing the activist role.  

 

It is on this premise that section 2 of the NPO Act provides that NPOs be encouraged and 

supported by: 

 

a. creating an environment in which nonprofit organisations can flourish; 

b. establishing an administrative and regulatory framework within which nonprofit 

organisations can conduct their affairs; 

                                                            
1
 Act No. 108 0f 1998 

2
 Act No. 58 of 1962 
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c. encouraging nonprofit organisations to maintain adequate standards of governance, 

transparency and accountability and to improve those standards; 

d. creating an environment within which the public may have access to information 

concerning registered nonprofit organisations; and 

e. promoting a spirit of co-operation and shared responsibility within government, 

donors and amongst other interested persons in their dealings with nonprofit 

organisations. 

 

More importantly, and, more relevant to the discussions in this article, the NPO Act 

envisages that the section 2 goals be realized through structures. It therefore provides for the: 

 

i. Establishment of the NPO Directorate
3
 whose responsibilities include: 

• Facilitating the process for developing and implementing policy; 

• Determining and implement programs that include supporting NPOs to register; 

• Determining and implementing programs that include ensuring that standards of 

governance in NPOs are maintained and improved; 

• Liaising with other organs of state and other interested parties; 

• Facilitating the development and implementation  of multi-sectoral and 

multidisciplinary programs 

 

ii. Establishment of the Panel of Arbitration Tribunal
4
 

• The Minister is to appoint a Panel of Arbitrators of not more than 7 people; 

• One of these must be designated by the Minister as the Chairperson of the 

Arbitration Tribunal; 

• The Minister must prescribe the terms and conditions for appointment of members 

to the Arbitration Panel; and  

• The Arbitration Tribunal may not be more than 3 panel members. 

 

iii. Establishment of the Advisory/Technical Committee.
5
 The Minister has a discretion 

to appoint any advisory or technical committee. When doing so he/she must 

determine: 

• Its composition, functions, and working procedure;  

• The terms, conditions, remuneration and allowances applicable to its members (in 

consultation with Finance Minister); and  

• Any other matter relating to such committee. 

 

The amendments that are being proposed seem to be focused on changing these structures. 

The question is, whether it is still envisaged that the new structures will realise the section 2 

goals discussed above?  

 

III.  THE CHALLENGES AND SHORTCOMINGS EXPERIENCED WITH THE NPO ACT 

 

A.  THE NPO ACT IMPACT ASSESSMENT 

 

                                                            
3
 Section 4 & 5 of Act No. 71 of 1977 

4
 Section 9 of Act No. 71 of 1977 

5
 Section 10 of Act No. 71 of 1977 
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During July to November 2004 a study was conducted on the NPO Act, which study was 

published in January 2005 as “AN IMPACT ASSESSMENT OF THE NPO ACT, NO. 71 OF 

1997.” This study was commissioned by the Department of Social Development. Since, no 

further formal study has been commissioned. 

The study is helpful in this discussion as it captures the challenges and seeming 

shortcomings of the Act. More than that it also makes certain recommendations to overcome 

these challenges. 

The Findings of the NPO Act Impact Assessment are as follows: 

 

1. The financial resources allocated for the implementation of the Act are insignificant 

when compared to the size, scope and vibrancy of the NPO sector on the one hand, 

and the complexity of the NPO Act on the other.  

2. The impact of the Act has been high in the administrative and regulatory environment, 

somewhat less in the establishment and maintenance of standards in the NPO sector, 

and quite limited in the overall scope of government-donor-NPO relationships. 

3. The Assessment has found the regulatory environment to be somewhat inconsistent 

and fractured, leading to a reduction in overall efficacy and impact of the NPO Act. 

Respondents have pointed to the need for synchronisation of legislation regulating 

NPOs, and addressing of the limited coordination between the regulatory agencies of 

government. 

Also, the assessment found clear problems with a "one size fits all" approach to NPOs 

inherent in the NPO Act. The assessment has found that the lack of recognition given 

to different categories of NPOs affects them in different ways. Small emergent CBOs 

are often unable to meet the minimum standards set by the Act and the Directorate, 

and as a result struggle to maintain compliance. 

4. A particularly striking feature of the NPO sector emerging from this Assessment is 

the generally weak capacity of NPOs to manage their affairs, and to deliver quality 

services. This situation poses the greatest threat to efforts to maintain high standards 

across the sector. 

The NPO Directorate currently seeks to improve standards through the production of 

good practice guides and standardised templates, and through desktop monitoring of 

reports. While the survey indicates that many NPOs appreciate these measures, and 

that they have incorporated some of the documents in questions, a number of gaps and 

criticisms remain. 

The Assessment has found that the status of NPO registration, and the quality of 

organisational practice presumed, is widely questioned by a variety of NPO 

stakeholders. Donors, NPOs themselves, and government officials working with 

NPOs have expressed misgivings on the levels of compliance and standards of 

governance, operation and accountability in NPOs who have successfully registered. 

There is a general sense of the limited practical implementation of good practice in 

the NPOs themselves. 

5. There has emerged a general consensus amongst all stakeholders that the current 

collation and dissemination of information is inadequate.  

Two specific emerging themes have been consistent in this criticism: 

• The current information does not provide important monitoring information on the 

scope, characteristics, and trends within the NPO sector 

• The current information does not provide information and transparency regarding 

the awarding of government grants to NPOs. 
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Currently, the Directorate makes information available in the form of guides, and the 

full list of Voluntary Associations registered as NPOs on the web and in written form 

once a year. However, the details provided for organisations are often incorrect, or of 

limited value due to a lack of organisational information. The current information 

system seems adequate specifically for the purposes of registration, but seems to offer 

limited opportunity to provide more significant monitoring data. 

 

The recommendations arising in the NPO Act impact Assessment are that: 

1. The Minister ought to address the Fragmented Regulatory Framework. To do so the 

Minister should: 

• Initiate a process to reconcile the three current forms of registration for NPOs 

be initiated by the Minister, leading to appropriate legislative amendments. 

• Facilitate a process to review and align legislation to allow for an integrated 

regulatory framework that allows for consistency within the legal framework 

for registering NPOs.  

 

2. NPO Act should be revised with the view of allowing  for Differentiated NPO 

Registration 

To allow for more targeted programmes from government, civil society actors and 

donors, and would set appropriate standards for different NPOs in place, the NPO Act 

should be revised and amended to: 

• allow for registration of different categories of NPOs, which recognises 

different levels of capacity amongst NPOs. 

• the NPO Act be amended to define clear categories of NPOs and the standards 

and procedures applicable to these. 

• Provide for Decentralised Facilitation of Registration at provincial level. 

• Establish and Maintain a Communication Strategy and Information System 

 

3. Sufficient resources and capacity be allocated for the Implementation of the NPO Act. 

This the study identify as the key recommendation.
6
 

 

B.  THE POLICY FRAMEWORK ON THE NPO LAW REFORM 

 

This framework includes some of the challenges mentioned in the NPO Act Assessment but 

goes broader, which also highlights the NPO Act’s seeming shortcomings. This broadened 

rationale for the proposed amendments can be summarised as follows:
 7
 

 

1. Capacity of the NPO directorate to monitor an increasing NPO sector. 

2. Ensuring that Public funding are well accounted for. 

3. Inspiring public confidence in the sector to ensure continued support of the sector. 

4. The NPO directorate’s role to manage the regulatory framework.  

5. The lack of recognition of different categories of NPOs in the current legal 

framework, affects them in different ways. There is a need to differentiate between 

                                                            
6
 Page 119 An Impact Assessment of the Non Profit Organisations Act No.71 of 1997 

7
 Page 14 Discussion Document, Policy Framework on Nonprofit Organisation Laws, Proposed Amendments to 

the NPO Act 71 of 1997” 



June 2013 International Journal of Civil Society Law Vol. XI, Issue 1 

6 

 

different categories of NPOs, in the regulatory framework, to align standards and the 

regulatory regime accordingly. 

6. “Office bearers must be held more accountable for their actions and their activities 

should be as transparent as it can be practicable. Significant emphasis must be placed 

on the need for disclosure and access to information.” It will be an important part of 

the review on the current NPO Act to ensure that nonprofit organisations are more 

transparent by improving public accountability on the governance of the 

organisations. 

7. The limitations of the NPO directorate’s legislative authority and resources to enforce 

the provisions of the NPO Act. 

 

One wonders whether the planned amendments will address these shortcomings and meet the 

mentioned recommendations without compromising the legislative commitment to the 

enabling environment for NPOs. 

 

IV.  THE SOUTH AFRICAN NONPROFIT ORGANISATIONS SUMMIT  

 

The Department of Social Development (Department) hosted the South African Nonprofit 

Organisation Summit (the Summit) during 15-17 August 2012 in Johannesburg. The Summit 

was preceded by a number of Ministerial Provincial Dialogues with NPOs which were 

initiated by the Department. Presentations capturing the feedback at provincial dialogues 

were made at the Summit. These slide presentations have been published on the website of 

the Department.  

From the presentations a number of cross-cutting issues have been raised within the 

different provinces. The issues include, amongst other:  

1. Decentralising and simplifying the registration process in terms of the NPO Act; 

2. Translating the application forms into other official languages;   

3. Shortening the registration timeframe for non-profit organisations;  

4. Increasing capacity-building interventions amongst non-profit organisations, 

including training on governance, legal compliance and resource mobilisation;  

5. Increasing resource allocation towards smaller emerging organisations;  

6. Partnering non-profit organisations to allow for the mentoring of smaller 

organisations by bigger organisations; 

7. Providing increased assistance and funding to smaller rural-based organisations; and  

8. Promoting transformation within the non-profit sector.  

   

Delegates at the Summit were divided into five commissions that were each assigned with the 

task of discussing and coming up with resolutions on one of the following themes:  

  

a. Legislative Framework;  

b. Transformation;  

c. Resource Mobilisation and Funding;  

d. Ten Point Plan;
8
 and  

                                                            
8
 The Ten Point Plan captures the priorities that were addressed by the social development sector during the 

period 2000 to 2005. These priorities were, according to the Department, the outcome of an intensive process of 

consultation with a range of stakeholders in October 1999 and were launched by the Minister of Social 

Development in January 2000. For further information on the Ten Point Plan, please visit:  

http://www.dsd.gov.za/index.php?option=com_content&task=view&id=57&Itemid=102 
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e. Capacity Building.   

 

These commissions were seemingly appointed based upon the key themes that emanated 

from the provincial dialogues. The commission tasked with the Legislative framework came 

up with the following resolutions:  

 

� Decentralise NPO registrations processes to Provinces, Districts & Local 

Municipalities;  

� Simplify application forms;   

� Recognize other official languages and  

� Establish self-regulatory NPO Council.   

  

Ricardo Wyngaard facilitated the commission on the Legislative Framework which provoked 

a contentious discussion about the potential establishment of a self-regulatory NPO Council. 

The commission concluded without having agreed on any resolution on a self-regulatory 

NPO Council. The establishment of a self-regulatory NPO Council was however captured as 

a resolution of the Commission. This self-regulatory council was consistent with the 

Department’s Policy proposal to establish a body to be called The South African Nonprofit 

Organisations Regulatory Authority (SANPORA).  

 

The key themes that emanated at the Ministerial Provincial Dialogues related to:  

 

a. Improving the registration process in terms of the NPO Act, 

b. Increasing capacity of and resources for especially smaller organisations, and  

c. Promoting transformation within the non-profit sector.  

  

These themes do not represent a complete list of the issues that have been identified at 

provincial level. Neither do these themes represent the issues that may be important to 

organisations that were not present or represented at the Summit. It would however be 

important to consider whether the Policy intends to address the key themes that emanated 

from the Department’s consultation process.  

According to the Policy the discussions and issues raised at the Ministerial Provincial 

Dialogues “necessitated the need to review the NPO Act in its current form.” Despite this, 

none of the presentations on the Provincial Dialogues identified the existing NPO Act as 

inherently problematic. 

Issues that were raised about the NPO Act related to its ineffectual implementation, 

simplifying the registration process and the lack of compliance by the NPO Directorate with 

the timeframe for registration. There has been no clear indication from the provincial 

dialogues that the NPO Act in itself has become redundant or that it is inappropriate.  

Provinces have indicated that there is need for legislation to address further issues not 

currently covered in the NPO Act. For example, the presentation from KwaZulu-Natal 

province indicated that: “Transformation cannot be discussed without proper document/Act.” 

The need for legislation to deal with issues pertaining to disabilities has also been identified 

as a legislative gap.   

 

V.  HOW DOES THE POLICY ADDRESS THE KEY ISSUES OF THE PROVINCIAL DIALOGUES?    

 

The proposed Policy does not clearly offer a solution for the issues identified at the 

Provincial Ministerial Dialogues. This does not mean that the Department has ignored those 
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particular issues. For example, the Department has embarked on a process to address the 

challenges pertaining to the registration processes, the first theme, by allowing for online 

registration. A solution allowed for within the framework of the existing Act.  

Issues relating to capacity, the second theme, can also be resolved within the framework 

of the NPO Act. Section 3 of the NPO Act reads: Within the limits prescribed by law, every 

organ of state must determine and co-ordinate the implementation of its policies and 

measures in a manner designed to promote, support and enhance the capacity of nonprofit 

organisations to perform their functions. The Policy has, in comparison to the current NPO 

Act, placed less emphasis on the need for capacity building. The proposed establishment 

would allow for a regulatory council that would perhaps attract more resources to enable to 

such body to fulfil its function.  

The Policy also does not offer a direct solution to promote transformation within the non-

profit sector.     

 

VI.  THE PROPOSED ESTABLISHMENT OF SANPORA 
 

The proposed establishment of SANPORA is a centerpiece of the Department’s Policy. The 

establishment of a self-regulatory NPO Council was not an agreed resolution at the legislative 

framework commission at the Summit. It was incorrectly inserted as a recommendation from 

the commission that focused on the legislative framework.  

It appears that the North-West Province’s presentation was the only one that captured a 

recommendation to establish a self-regulatory NPO Council.  

The call for regulatory authority for South African NPOs is in fact not new. The Charities 

Aid Foundation of South Africa (CAFSA) has during 2005
9
 argued for the establishment of 

an independent regulatory authority for NPOs in South Africa. CAFSA questioned whether 

the NGO community is best served within a government department and proposed an 

independent regulatory authority. The purpose of CAFSA’s independent regulatory authority 

would be to “register all types of nonprofit organizations and monitor their conformance 

with reporting requirements. Its power would be delegated by the government authorities that 

now exercise it, according to legislative and statutory provisions.” It was envisaged that the 

independent regulatory authority would both monitor compliance with legislative 

requirements and provide assistance to organisations on laws and governance.  

Although the concept of a regulatory authority for NPOs is not new, the Department’s 

vision of SANPORA differs significantly from the independent regulatory authority as 

proposed by  CAFSA in that SANPORA will have a formidable regulatory focus.  

As it was not an agreed upon resolution from the Summit, it begs the question whether 

SANPORA may have been conceived by the Department prior to the Ministerial Provincial 

Dialogues. 

The proposed establishment of SANPORA is premised on it becoming a specialised 

service delivery unit within a department, as envisaged in terms of the Public Service Act. 

The Policy Framework states that: “This new organisational form should provide for a 

specialised direct service on a larger scale through a focussed and fully ring-fenced entity 

that still remains and reports to the responsible Minister.” It is anticipated that SANPORA 

will not be assigned as a separate juristic person. The Policy further states that it would be 

                                                            
9
 Morgan, Y., (2005) The Potential for an Independent Regulatory Authority for NGOs in South Africa: By 

Yvonne Morgan, The International Journal of Not-for-Profit Law, Volume 7, Issue 3, June 2005 
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‘easier to transform the NPO Directorate into a government component as the staff members 

will remain public servants.’    

The section 7B of the Public Service Act of 1994 provides that an executive authority of a 

national department may, in consultation with the Minister for the Public Service and 

Administration establish or abolish a special service delivery institution within a department. 

It is evident that SANPORA would, as a specialised service delivery unit within the 

department, lack the independence as envisaged by CAFSA. 

 

VII.  DE-REGISTRATION OF NPOS  

 

More than 85 000 nonprofit organisations were registered in terms of the NPO Act at the end 

of March 2012. From October 2012 until January 2013 more than 23 000 organisations were 

de-registered by the Directorate for Nonprofit Organisations which falls under the auspices of 

the Department of Social Development. In addition, more than 35 000 organisations were 

marked as ‘non-compliant’. In contrast, during the 2011 financial year only 468 organisations 

were de-registered.
10
 All organisations were, in the wake of a public outcry, reinstated and 

reflected as re-registered during February 2013. Organisations have been given a six-month 

period to become compliant.
11
 

The imminent de-registration was not highlighted as an item on the agenda of the 

Summit. The reason for this is not clear as the Summit clearly provided an ideal opportunity 

for the Department to emphasise the need for compliance and to forewarn organisations of 

their potential de-registration. This opportunity was not seized by the Department.  

 

VIII.  CONCLUSION  

 

The Policy Framework on Nonprofit Organisations Law signals another change on the 

horizon for South African civil society. The Policy express that; ‘it is not the aim of 

government to simply write unreasonable stringent measures that will hamper the growth of 

the non-profit sector.’ It further provides that: “The objective of the review is to ensure that 

the new regulatory framework is appropriate to the legal and socio-economy contexts of 

South Africa as a constitutional democracy and an open society. Where current legislation 

meets these objectives, it should be retained as part of the legal framework.’ This positive 

aspects of the NPO Act should therefore be retained.  

The Policy Framework has a sharpened focus on compliance and enforcement. This is 

clearly not the collective message that emanated from the provincial dialogues or the 

Department’s on impact assessment.  

It is questionable whether a regulatory authority for NPOs, like SANPORA, should be 

contained as part of a departmental function. The NPO Directorate has ostensibly played a 

less significant role with the controversy surrounding the de-registrations. It appears that the 

Minister and senior officials in the Department has played a leading role. SANPORA would 

in all probability amount to a service delivery unit that has increased focused on compliance.    

Some questions to consider would include:    

 

                                                            
10

 The State of South African Registered Nonprofit Organisations issued in terms of the Nonprofit Organisations 

Act 71of 1997 – April 2011 – published by the Department of Social Development, Report from the National 

NPO Database – Page 6. 
11

 Joint media statement by Minister Bathabile Dlamini and the Ministerial Task Team on Non-Profit 

Organisations (NPOs) 31 Jan 2013, available at: www.dsd.gov.za 
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� Whether a separate juristic person which is recognised as a national public entity would 

be more suitable as a regulatory authority for NPOs?  

� Whether the regulatory authority should be expected to be accountable to a department or 

should it be expected to act impartially, in good faith and without fear, favour or 

prejudice? 

� Whether it should subject only to the Constitution and law or to the Department of Social 

Development?  

� Whether accountability measures for the members of such authority should be increased?  


