
  
Volume 43:            

May/June ‘18 NPO Legal Issues 
 

 

ABOUT NPO LEGAL 

ISSUES:  

This is an electronic newsletter 

published by: 
RICARDO WYNGAARD ATTORNEYS  

which is aimed at updating the 

non-profit sector on relevant 

legal issues.  

 

IN THIS EDITION:  

PBOs and Business 

Activities  

  By: Ricardo Wyngaard  

 

RICARDO WYNGAARD 

ATTORNEYS is a law practice 

that specialises in rendering 

advice and assistance on non-

profit law and governance.  

SUBSCRIBE:  
To subscribe free of charge send 

an email with NEWSLETTER 

typed in the subject-line to:   

meagon@nonprofitlawyer.co.za  

DETAILS:  
 

Postal:   

P.O. Box 35131, Menlo Park, 0102  
 
Tel: +27 21 859 1111 
Fax: +27 86 538 8435 

ricardo@nonprofitlawyer.co.za 

www.nonprofitlawyer.co.za  

 

Keeping an eye on non-profit laws 

 

CHECK OUT OUR 
Latest guide on Page 3 

 

  

 
 

 

PBOs and Business Activities 
By Ricardo Wyngaard 

On 25 April 2018 the Constitutional Court handed down a judgment in which it 

upheld a decision of the Supreme Court of Appeal (SCA) regarding the nature of 

the business activities of a non-profit trust (the Trust), which was approved as a 

public benefit organisation.  

 

The Context  

The Trust is a registered VAT vendor which provided aero-medical services to 

provincial government health departments in South Africa. It concluded a contract 

with the Department of Health of the Western Cape Provincial Government (the 

Department) to provide, amongst other, specialised intensive care, air ambulance 

services and training and support to health workers. Payment for the services were 

made in terms of an agreed rate.  

 

The Parties’ Arguments 

The Trust argued that the supply of aero-medical services to the Department 

constituted a ‘deemed supply’ of services as provided for under section 8(5) of the 

Value Added Tax (VAT) Act. Such deemed services qualified to be zero rated in 

terms of section 11(2)(n) of the VAT Act. In contrast, the Commissioner for the 

South African Revenue Service (SARS) argued that the Trust rendered ‘actual’ 

services not ‘deemed’ services. These actual services were subject to VAT at the 

standard rate as provided for in terms of the VAT Act. The Commissioner expressed 

the view that the deeming provision under section 8(5) of the VAT Act is only 

applicable to situations where designated entities received payments which were 

not made in return for the actual supply of goods and services.  

 

The Value Added Tax  

Section 8(5) of the VAT provides that: “For the purposes of this Act a designated 

entity shall be deemed to supply services to any public authority or municipality to 

the extent of any payment made by the public authority or municipality concerned 

to or on behalf of that designated entity in the course or furtherance of an enterprise 

carried on by that designated entity.” Section 8(5) is, as stated by the SCA, ‘the 

gateway to a zero rating under section 11(2)(n)’. 

 

Supreme Court of Appeal’s Judgment  

The SCA agreed with the view of the Commissioner of SARS and held that the 

Trust renders actual services, not deemed services, and Trust is therefore not 

exempt from paying VAT on the payment it receives for services being (actually) 

rendered to the Department. The SCA commented that: The legislature must have 

intended that the ‘payment’ contemplated in s 8(5) would be an unrequited payment 

such as a grant, subsidy or a donation to a designated entity.”  

 

The SCA concluded that: “In certain instances a zero VAT rating is applicable where 

payment is not linked to an actual supply of goods and services. The deeming 

provision operates to create an imagined supply of goods and services, which may 

qualify for a zero rating.  Already, grants and subsidies provide a substantial 

incentive for PBOs to supply goods and services on behalf of public authorities. 

Zero rating is the most favourable treatment for any transaction in the VAT system.” 
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Important Note: The information contained in this newsletter is general in nature and should not be interpreted or 

relied upon as legal advice. The information may not be applicable to specific circumstances. Professional 

assistance should be obtained before acting on any of the information provided in this newsletter. 

PBOs & Business Activities/…        From page 1  

 
Supreme Court of Appeal’s Judgment…  

“Vendors making zero rated supplies are usually owed refunds by SARS. There is no conceivable reason 

why, where PBO’s engage in commercial activities they should be treated differently from other 

commercial entities.” 

 

Constitutional Court’s Judgment    

The Constitutional Court dismissed an application by the Trustees of the Trust for leave to appeal against 

the SCA’s decision. In a unanimous judgment, the Constitutional Court agreed with the SCA’s 

interpretation of the relevant provisions of the VAT Act and held that: “The deeming provision in section 

8(5) extends payment of VAT to [actual] services that are not covered by section 7(1).  The designated 

entities to which section 8(5) applies are government-subsidised entities.  A government subsidy is not 

an actual supply of services that attracts payment of VAT under section 7(1).  Section 8(5) deems the 

subsidy to be a taxable supply subject to the payment of VAT.  The zero rating provided for in section 

11(2)(n) assists only one of the designated entities covered by the deeming provision in section 8(5), 

namely welfare organisations.”  

 

The Court concluded that: “The Trust provides actual services to provincial departments in terms of its 

agreements with them, and is liable to payment of VAT on those actual services. “ 

  

Report by Davis Tax Committee on PBOs  

The Davis Tax Committee (DTC) published its Report on the Public Benefit Organisation and the Tax 

System during April 2018. On page 10, the DTC reflects that: “Although there has been some acceptance 

in principle of a PBO supplementing its resources by means of income generation with the view to self-

sustainability, the matter is still replete with confusion; hence the need for clarification of the ‘trading’ 

requirement.” Section 10(1)(c)(N) of the Income Tax Act lists four trading categories that are exempt 

from tax.  Trading income in excess of such trading categories are subject to tax.  

 

Both National Treasury and SARS expressed support for retaining the current trading categories which 

attempt to ‘create a balance in ensuring that PBO’s are not advantaged unfairly when competing with 

commercial entities.’    

 

Conclusion   

The NPO fundraising landscape is subject to ongoing transformation as NPOs are under increasing 

pressure to demonstrate value for money. Consequently, more and more NPOs engage in commercial 

activities to supplement their income.  When doing so, NPOs will not be treated differently from other 

commercial entities, except where legislation allows otherwise.  

 

The content and nature of an agreement will determine whether it amounts to a grant agreement or a 

commercial agreement. Not all payments received by NPOs from government departments are pursuant 

to grant agreements. Commercial agreements will have implications in terms of the VAT Act and the 

Income Tax Act and must accordingly be properly classified.  
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OUR LATEST PRODUCT 

 
 

Extract from handbook 
Board development 

The legal and policy environment within which nonprofits operate is constantly changing. Board 

members should understand the governance and legal requirements applicable to the nonprofit sector.  

 

Board members are not expected to have the same level of expertise as accountants, lawyers or other 

professionals, but boards must still set aside time to ensure that board members have a clear 

understanding of their roles and responsibilities. To do so, they should be exposed to regular training 

opportunities aimed at updating them on relevant developments and equipping them to ensure 

compliance. By embracing a culture of ongoing learning and introducing regular board development 

sessions, the board will help board members to understand their roles, responsibilities and legal duties. 

Training can take different forms and can be formal and informal.  

 
King IV on board development 

King IV provides that members of the governing board with no or limited governance experience should 

be provided with mentorship and undergo training. A further recommended practice by King IV is: 

“A programme of professional development and regular briefings on legal and corporate governance 

developments, risks and changes in the external environment of the organisation, should be provided for 

members of the governing body.” 

 

Practical suggestions 

▪ Board training should be a permanent item on the board’s agenda. 

▪ The board should incorporate both formal and informal training sessions as part of its training 

programme. 

▪ The board should make use of freely available training tools, including printed resources, podcasts, 

YouTube videos, etc. for the benefit of board members.  

▪ The board should encourage board members, or appropriate external experts, to present briefing 

sessions on relevant governance topics. 

Available at JUTA: 
https://juta.co.za/products/ngo-matters-governance-for-nonprofit-boards/ 
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