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Keeping an eye on non-profit laws

‘A POORLY DRAFTED CONSTITUTION’
By Ricardo Wyngaard

 ‘A poorly drafted constitution’
 ‘hardly a model of clarity’
 ‘perplexingly contradictory on key aspects’
 ‘bewilderingly unclear on important issues of governance’

The Court further commented that; “It was not difficult at all for the parties to
advance completely different interpretations of the material provisions.” The
parties also argued about which constitution applies, being the 2008 or 2011
constitution.

The judgment presents a good example of bad governance within a non-profit
organisation. The Court concluded that the meeting in dispute was unlawfully
convened and all the resolutions passed at the meeting were invalid and of no force
and effect. The Court also made the following passionate plea:

“I deem it necessary to express my deep disquiet at the raging war within NAFCOC.
Its indisputably laudable objective of creating business opportunities for
historically disadvantaged businesspeople is being steadily undermined by this
battle for control of the organisation for apparently opportunistic reasons. The
flood of cases and concomitant considerable legal costs will not solve the
organisation’s internal problems; on the contrary it will do inestimable harm and
very little, if any, good. One can only implore the protagonists on both sides to let
sanity prevail and to put NAFCOC’s interests first.”

 A poorly drafted constitution can result in unnecessary legal battles,
 An Organisation’s noble vision can be undermined by a battle for control,
 Unlawful meetings will result in invalid resolutions, and
 The organisational interests should exceed those of individual members.

The wisdom required to govern NPOs is regrettably not an inherent quality of board
members. Hence, King Solomon’s request to the ultimate donor speaks through the
ages and lays a solid foundation for governance: “Give me wisdom and knowledge,
that I may lead this people, for who is able to govern this great people of yours?"

Read the full judgment at:
http://www.justice.gov.za/sca/judgments/sca_2014/sca2014-177.pdf

.

'A poorly drafted constitution'

By: Ricardo Wyngaard

On 21 November 2014 the Supreme Court of Appeal (the Court) handed down a
judgment which deals with the interpretation of the constitution of a voluntary
association. The Court had to consider whether a meeting was lawfully convened.
If not, all decisions taken at that meeting were invalid and of no force and effect.

The Court described the organisational constitution as:

Some lessons that can be learned from the judgment include:
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