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1. Introduction:
This document summarises the important provisions of the Companies Acts of 1973
& 2008, the Trust Property Control Act of 1988, the Nonprofit Organisations Act of
1997 and the Income Tax of 1962 as these laws relate to non-profit organisations.

2. Companies Act of 2008
The Companies Act, No. 71 of 2008 (the new Act) was signed into law during April
2009 and came into operation on 01 May 2011. The new Act will notably improve the
manner in which non-profit companies are incorporated and regulated.

Definition: The non-profit company (NPC) can be incorporated for a public benefit
object or an object relating to one or more cultural or social activities, or communal or
group interests. The NPC is subject to the non-distribution constraint requirement.

Incorporation: The new Act recognises the NPC as a separate category of company:
 Minimum of 3 directors
 With or without members

Submitting a copy of its completed and signed Memorandum of Incorporation in the
prescribed form and filing a Notice of Incorporation with the prescribed fee at the
Companies and Intellectual Property Commission.

Financial Statements: All NPCs must each year prepare annual financial statements
within six months after the end of its financial year.

All financial statements of the NPC (not only those prepared annually) must comply
with the following conditions laid down in the new Act:

 The prescribed standards for financial reporting, if any,
 Present the state of affairs and business of the company fairly,
 Explain the transactions and financial position of the business of the company,
 Show the company’s assets, liabilities and equity, income and expenditure,
 Set out the date of its production and the accounting period, and
 State on its first page:

 Whether the reports have been audited, independently reviewed, or neither,
and

 The name and professional designation of the individual who prepared or
supervised the preparation of the statements.

Annual financial statements must include a report approved by Board covering:

 The company’s state of affairs, and
 The business and profit or loss of the company.

Declaring Interests: Directors having a personal financial interest in matters
considered at a Board meeting must; disclose such interest and any material
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information relating thereto, leave the meeting immediately after such disclosure and
not take part in the consideration of such matter.

Liability: Directors may be held liable if they breach any provision of the Act (including
their duties) and any provision of the company’s Memorandum of Incorporation. NB:
This liability extends to members of a committee appointed by the Board – irrespective
whether that person is a member of the company or not.
Directors will also be held liable for loss, damages or costs sustained by the company
in situations where the director, amongst other:

 Acted beyond the scope of his/her authority,
 Participated in reckless, grossly negligent or fraudulent trading, and
 Knowingly signed, consented or authorised the publication of materially false or

misleading financial statements.

3. The Trust Property Control Act

a) Defining elements
A non-profit trust can only be established in terms of the Trust Property Control Act
(the Trust Act). A trust is defined, for purposes of this document, as the arrangement
through which:

 ownership in property of one person is by virtue of a trust instrument (trust deed
or will) made over or bequeathed to other persons (the trustees)

 for the purpose of administering or disposing of it according to the provisions of
the trust instrument

 to achieve the object stated in the trust deed.

The trustees must comply with the provisions of the trust deed, common law and the
Trust Act. A trust is a very flexible structure and can be found in different shapes and
structures.

b) Legal Status
The courts have determined that a trust is not a separate legal person but a legal
institution, sui generic (meaning a unique form of entity). The assets and liabilities of
a trust vest in the trustees (but not in their personal capacity). The lack of a separate
legal personality with trusts is important for purposes of registering trust property and
citing the trust as a ‘party’ during litigation. The lack of legal personality on the part of
the trust does not equate to personal liability.

c) Formation
The Trust Act requires that the first trustees must lodge the trust deed with the Master
of the High Court.  All initial trustees are also required by the Master’s office to each
also complete and sign an acceptance of trust form. There is no requirement for a
minimum number of trustees in the Trust Act.
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The Master’s office may require the trustees to furnish security to the satisfaction of
the Master for the due and faithful performance of his or her duties as trustee. To
exempt trustees from furnishing security the Master’s office require trustees to provide
additional information in relation to the trust and for a letter with prescribed content to
be signed by the proposed auditor or accountant of the trust.

d) Record-keeping, Reporting & Regulation
In terms of the Trust Act trustees are not obliged to regularly submit audited financial
statements. The trust deed may however require that audited financial statements be
prepared. Trustees must, at the written request of the Master, account for their
administration and disposal of trust property. The trustees may also be required by the
Master to deliver any book, record, account or document relating to the administration
or disposal of the trust property. The Master’s office may also conduct an investigation
into the trustee's administration and disposal of trust property.

e) Fiduciary Responsibilities
Section 6 of the Trust Act requires that trustees must in the performance of their duties
and the exercise of their powers act with the care, diligence and skill which can
reasonably be expected of a person who manages the affairs of another. If trustees
do not comply with this responsibility it would amount to a breach of trust. Trustees
also have a duty to account and to be impartial in executing their responsibilities. The
courts have also made it clear that trustees must avoid a clash of their own interest
with that of the trust.

f) Qualification to serve trustee
In essence, there are no restrictions on the qualifications of trustees, except to the
extent that the Master’s office may exercise its discretion to remove a trustee as
provided for in the Trust Act. The Master has the discretion to remove trustees from
office under certain circumstances, including situations where trustees have been
convicted and imprisoned for an offense related to dishonesty, or have been have
been declared by a court to be mentally ill or incapable of managing their own affairs,
or failed to perform satisfactorily any duty imposed upon them by them, or did not
provide security. A juristic person can serve as a trustee.

g) Liability
Despite the fact that the trust is not a separate legal entity, trustees also enjoy limited
liability. Trustees are not personally liable for the debts of a trust. A trustee may
however be personally liable for loss suffered by the trust in the event that he or she
has failed to discharge his or her fiduciary duty.

h) Remedies and Enforcement
The Master exercises both an administrative and supervisory function in relation to
trusts. In an administrative capacity it receives and files the trust deeds and
amendments thereto. It also has to receive resignations from trustees.  In addition to
the administrative function, the Master is also responsible for authorising trustees to
act in their capacity as trustees, appoint new trustees in certain circumstances and to
conduct investigations in certain instances. The Master has the power to approach the
court in certain instances to ensure compliance with the Trust Act or even to have a
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trustee removed from office. Trustees may also be called upon to account to the
Master on the administration of the trust and disposal of trust property.

4. The Nonprofit Organisation’s Act of 1997

a) Introduction to NPO Act
The Non-Profit Organisations Act (the NPO Act) provides for a voluntary registration
facility for non-profit organisations. Section 2 of the NPO Act lists its objects as being
to encourage and support NPOs in their contribution to meeting the diverse needs of
the population of the Republic of South Africa.

In pursuing this broad objective, the NPO Act lists five specific objectives. Probably
the most important being the creation of an enabling environment in which NPOs can
flourish. The others are:

a. establishing an administrative and regulatory framework within which nonprofit
organisations can conduct their affairs;

b. encouraging nonprofit organisations to maintain adequate standards of
governance, transparency and accountability and to improve those standards;

c. creating an environment within which the public may have access to information
concerning registered nonprofit organisations; and

d. promoting a spirit of co-operation and shared responsibility within government,
donors and amongst other interested persons in their dealings with nonprofit
organisations.

b) Registration in terms of NPO Act
Section 12 of the NPO Act lays down a number of prescribed conditions that must be
complied with in order for a non-profit organisation to be eligible for registration in
terms of the NPO Act. Its founding document (or the law in terms of which it has been
established) must cover the following matters:

e. state the organisation’s name;
f. state the organisation’s main and ancillary objectives;
g. state that the organisation’s income and property are not distributable to its

members or office-bearers, except as reasonable compensation for services
rendered;

h. make provision for the organisation to be a body corporate and have an identity
and existence distinct from its members or office-bearers;

i. make provision for the organisation’s continued existence notwithstanding
changes in the composition of its membership or office-bearers;

j. ensure that the members or office-bearers have no rights in the property or other
assets of the organisation solely by virtue of their being members or office-bearers;

k. specify the powers of the organisation;
l. specify the organisational structures and mechanisms for its governance;
m. set out the rules for convening and conducting meetings, including quorums

required for and the minutes to be kept of those meetings;



Page 7 of 17

www.nonprofitlawyer.co.za

n. determine the manner in which decisions are to be made;
o. provide that the organisation’s financial transactions must be conducted by means

of a banking account;
p. determine a date for the end of the organisation’s financial year;
q. set out a procedure for changing the constitution;
r. set out a procedure by which the organisation may be wound up or dissolved; and
s. provide that, when the organisation is being wound up or dissolved, any asset

remaining after all its liabilities have been met, must be transferred to another
nonprofit organisation having similar objectives.

A prescribed application form must be completed when application is made for
registration in terms of the Nonprofit Organisations Act. A registered nonprofit
organisation is issued with a certificate of registration which is sufficient proof that the
organisation is registered in terms of the NPO Act and is a body corporate.

A registered nonprofit organisation is required to reflect its registered status and
registration number on all of its documents.

c) Key obligations of registered NPOs:
Accounting Records - Registered NPOs must keep, accounting records in line with the
standards of the generally accepted accounting practice of its income, expenditure,
assets and liabilities and draw up financial statements within six months of its financial
year-end which must include:

a. An income and expenditure statement, and
b. A balance sheet reflecting its assets and liabilities.

.
Accounting officer’s report - An accounting officer must compile a written report within
eight months of the organisation’s financial year-end stating whether or not the
organisation’s:
 Financial statements and accounting records are consistent,
 Accounting policies have been appropriately applied with the preparation of the

financial statements, and
 Financial conduct has complied with the provisions of the NPO Act and its own

constitution.

Reporting to NPO Directorate – Registered NPOs must provide with Director of NPOs:

 Within nine months after its financial year-end with the prescribed narrative and
financial reports,

 Within one month after any appointment or election with the names and physical,
business and residential addresses of its office-bearers, and

 Within one month before a new address for service of documents will take effect
with a notice of any change of address.
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5. The Income Tax Act of 1962

a) Introduction:
NPOs can access a number of benefits in terms of the Income Tax Act. These benefits
can significantly contribute towards the financial sustainability of a NPO. A summary
of the main tax benefits available to NPOs are captured below.

b) What are the main tax benefits for NPOs?
The main benefits available to NPOs are:

 Being fully exempted from paying income tax if it carries on no or limited trading
activities. And being partially exempted from paying income tax in situations where
its trading income exceeds the limitations contained in Section 10 (1) (cN) of the
Income Tax Act.

 Being able to receive donor deductible contributions. Only approved public benefit
organisations (PBOs) with status in terms of section 18A can issue receipts to their
donors for donations received which will allow the donors to make deductions from
their taxable income.

 Accessing other tax benefits that are reliant on the organisation’s PBO status.
These include exemptions from transfer duty, estate duty, capital gains tax,
donations tax, the skills development levy and dividends tax.

c) How can NPOs access those benefits?
To access the main tax benefits, NPOs must become approved PBOs. An
organisation’s approval as a PBO is the first step to access the other benefits listed
above.

BENEFIT 1: Section 30 – Tax Exemption
Tax exemption (or partial tax exemption for those PBOs that exceed the trading
restrictions) can only be accessed if NPOs are approved PBOs.

d) How can NPOs obtain PBO Approval?
Section 30 provides that the Commissioner for the South African Revenue Service
(SARS) can only approve PBOs that comply with the requirements listed in that
section. In order to become an approved PBO, an organisation must be a non-profit
organisation in the form of:

 A Non-profit Company
 A Non-profit Trust, or
 An Association of Persons.
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And it must carry on one or more public benefit activities (PBAs) listed in Part I of the
Ninth Schedule to the Income Tax Act.

e) The procedure to become a PBO:
NPOs must complete the prescribed application form (EI 1) and submit it to the Tax
Exemption Unit (TEU) at SARS in Pretoria.

Section 30 further requires that the NPO’s founding document must contain prescribed
clauses dealing with the following issues:

a. At least three persons who are not related to each other must accept the fiduciary
responsibility of the PBO.

b. Ensure that no single person directly or indirectly controls the decision making
powers relating to the PBO.

c. The funds of the PBO cannot be distributed to any person, except in the course
of carrying on its public benefit activity.

d. The PBO must upon dissolution, transfer its assets to any similar approved PBO,
a prescribed parastatal or a government department.

e. The PBO is not allowed to accept any donation which may be revoked by the
donor for reasons other than a material failure to conform to the designated
purposes and conditions of such donation, including any misrepresentation with
regard to the tax deductibility thereof in terms of section 18A.

f. Any amendment to the PBO’s founding document must be submitted to the
Commissioner.

f) Other conditions:
The organisation must satisfy the Commissioner that it:

a. Is or was not knowingly a party to any transaction, operation or scheme of which
the sole or main purpose is or was the reduction, postponement, or avoidance of
liability for any tax, duty or levy.

b. Does not pay employees or office-bearers excessive remuneration, having
regard to what is generally considered reasonable in the sector and in relation to
the service rendered. It complies with the reporting requirements determined by
the Commissioner.

c. Takes reasonable steps to ensure that funds are utilised for the purpose for which
it had been provided, if it is providing funding to an association of persons
engaging in public benefit activities.

d. Has not or will not use its resources directly or indirectly to support, advance, or
oppose any political party.

e. Complies with such conditions as the Minister of Finance may prescribe by way
of regulation.
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BENEFIT 2: Section 18A – Donor Deductible Contributions

g) What are donor deductible contributions?
Section 18A allows taxpayers to make a deduction from their taxable income when
they make donations to certain organisations. A donation will only qualify for a
deduction if it complies with the following requirements listed under section 18A:

a. The donation must be made to an approved PBO that has status under section
18A (commonly referred to as donor deductible status).

b. The PBO must use the donation to carry out a public benefit activity listed under
Part II of the Ninth Schedule of the Income Tax Act. Alternatively, the PBO must
provide funds to a PBO carrying on such activities.

c. The donation must have been made bona fide and should not be a payment for
services which the organisation has rendered to the taxpayer.

d. The donation can either be in cash or kind, but not in the form of a service, and
e. The donation cannot exceed ten percent of the taxpayer’s taxable income. If it

exceeds ten percent the excess amount will not qualify for tax deduction.

Donors, especially corporate donors, prefer to make donations to PBOs with section
18A status as the value of that donation would be deducted from their taxable income.

h) How is the benefit claimed?
The PBO which received the donation issues a receipt to the donor. Donors can claim
the tax deduction from SARS when submitting their tax returns by attaching the 18A
receipt received from the PBO.

The tax receipt issued by the PBO must have the following information on it:

 Section 18A reference number issued by the Commissioner of SARS,
 The date that the donation was received by the PBO,
 The PBO’s name and address,
 The donor’s name and address,
 The amount of the donation or the nature thereof (if in-kind), and
 A certification that the receipt is issued for the purposes of section 18A and has

or will be used exclusively for the object of the PBO.

BENEFIT 3: Other Tax Benefits for approved PBOs

Approved PBOs can also access, amongst other, the following ancillary tax benefits:

Donations Tax:
Donations to organisations (that are not approved PBOs) will attract 20% donations
tax on amounts above:
 R100 000-00 in respect of individuals, and
 R10 000-00 in respect of legal entities, except public companies.
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For example, if an individual makes a donation of R150 000-00 to an organisation that
is not an approved PBO, donations tax in the amount of R10 000-00 will be levied on
that donation, being 20% of the R50 000-00.

Capital Gains Tax:
Approved PBOs are exempted from the payment of capital gains tax when disposing
of an asset. This exemption is not automatic. The disposed asset should not have
been used to carry on business activities unless specifically allowed for in terms of the
Eight Schedule of the Income Tax Act.

Transfer duty:
Approved PBOs may also be exempted from the payment of transfer duty when
acquiring immovable property. This exemption is also not automatic. A specific
application must be made to access this benefit and the property must be used solely
or substantially to carry on public benefit activities.

Estate duty:
Property bequeathed to approved PBOs are exempted from estate duty in terms of
section 4 (h) (i) of the Estate Duty Act, No.45 of 1955.

Skills Development Levy:
All approved PBOs with an annual payroll of less than R500 000-00 are exempted
from paying the skills development levy (Section 4 (d) of the Skills Development Levy
Act, No. 9 of 1999).
In addition, approved PBOs carrying on public benefit activities as contemplated in
paragraphs 1, 2(a), (b), (c) and (d) and 5 of Part I of the Ninth Schedule to the Income
Tax Act are exempted from paying the skills development levy (Section 4 (c) of the
Act).

PBO Reporting requirements:

Approved PBOs must submit annual income tax returns (IT 12EI) in the prescribed
format. PBOs are required to submit their tax returns within a period of twelve months
after their financial year end.

PBOs are not generally required to submit audited financial statements. It is only in
certain instances that PBOs will be required to submit audited financial statements.
This would be in situations where a PBO carries on public benefit activities that are
listed on II of the Ninth Schedule of the Income Tax Act and on Part I, but which are
not also on Part II. In such cases the PBO will have to submit, with its tax return, an
audited report to the South African Revenue Service indicating that donations received
for which s18A receipts were issued were only used for activities on Part II of the Ninth
Schedule.
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6. Summary of Similarities and Differences between PBOs and
registered NPOs

SIMILARITIES
Registered Nonprofit Organisations Approved Public Benefit

Organisations

Application for NPO registration is
voluntary.

Application for PBO approval is
voluntary.

Voluntary associations, non-profit
trusts and non-profit companies are
eligible for registration.

Voluntary associations, non-profit
trusts and non-profit companies are
eligible for approval.

Must operate for a public purpose. Activities must be carried for the
benefit of, or should be widely
accessible to, the general public at
large, including any sector thereof
(other than small and exclusive
groups).

The income and property of must not
be distributable to its members or
office-bearers except as reasonable
compensation for services rendered.

The PBO cannot pay any
remuneration, as defined in the Fourth
Schedule, to any employee, office
bearer, member or other person which
is excessive, having regard to what is
generally considered reasonable in
the sector and in relation to the service
rendered and has not and will not
economically benefit any person in a
manner which is not consistent with its
objects

Report annually to the NPO
Directorate.

Submit annual returns to SARS.

Must capture certain prescribed
clauses in founding document, cannot
sign written undertaking if clauses are
absent.

Must capture certain prescribed
clauses in founding document, but can
sign written undertaking if those
clauses are absent.

Does not grant legal status to entity.
Only additional registration facility, but

Does not grant legal status to entity,
only offers tax benefit.
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body corporate status confirmed in
terms of NPO Act, except for trusts.

DIFFERENCES
No tax benefits granted through status
as registered nonprofit organisation.
Minister may prescribe benefits.

Tax benefits granted once approved
as public benefit organisation.

Registered in terms of Nonprofit
Organisations Act of 1997.

Approved in terms of Income Tax Act
of 1962.

Nonprofit Organisations Act of 1997 is
exclusively dealing with NPOs and has
only been amended once since it
came into operation.

Income Tax Act of 1962 generally
deals with the collection of revenue
and not exclusively with PBOs and its
gets amended almost every year.

Reporting documents of registered
NPO available in terms of NPO Act to
the public once submitted to the NPO
Directorate.

Reporting documents of approved
PBO not available in terms of Income
Tax Act to the public. SARS operates
according to secrecy clause in Income
Tax Act.

Must annually submit prescribed
narrative report and financial report
certified by accounting officer.

The NPO Act does not require
registered NPOs to submit audited
financial statements.

Must annually submit prescribed tax
returns. The Income Tax Act does not
generally require approved PBOs to
submit audited financial statements.
PBOs carrying on public benefit
activities on Part II of the Ninth
Schedule and on Part I which are not
also on Part II are required to submit
audited statements to show that
receipts issued for donations in terms
of section 18A have been used for that
purpose.

Falls under auspices of Minister of
Social Development.

Falls under auspices of Minister of
Finance.

NPO Registration most often a
requirement to access government
funding.

PBO approval and s18A status most
often a requirement to access
corporate funding.

Registered NPO must, upon
dissolution, transfer assets to another

Approved PBO must, upon
dissolution, transfer assets to another
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nonprofit organisation with similar
objectives. The other NPO not
required to be registered.

PBO, parastatal carrying on public
benefit activities or an organ of state.

The NPO Act is aimed at creating an
enabling environment for non-profit
organisations and to promote public
accountability. This was especially
important for voluntary associations
which did not have public facility to
register. Most community-based
organisations are legally established
as voluntary associations and the
NPO Act provided a registration facility
for such organisations.

One of the objectives of the NPO Act
is to encourage NPOs to maintain
adequate standards of governance,
transparency and accountability and to
improve those standards. The NPO
Act is supposed to provide to provide
a transparent environment where the
affairs of registered NPOs can be
scrutinised in order to promote public
accountability. This presumably
explains why NPO registration has
become an almost automatic
requirement for government funding.
The same openness is not present
with the PBO approval process.

The relevant provisions in the Income
Tax Act (section 10(1)(cN), section 30
and section 18A) are aimed at
providing organisations that are
carrying on public benefit activities –
with some form of tax relief as those
organisations are helping the
government to fulfil its task. It also
serves to encourage donors
(corporates and individuals) to support
the activities of such organisations by
providing them with tax deductions for
donations made.

Changes to the Income Tax Act were
made after the South African state
commissioned the 9th Interim Report
of the Katz Commission of Inquiry
which made some important findings
recommendations regarding the
taxation of NPOs in South Africa.


