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Keeping an eye on non-profit laws

WHEN IS A VOLUNTEER AN EMPLOYEE?
ER24 HOLDINGS V SMITH NO [2007] SCA 55 (RSA)

By Ricardo Wyngaard

Many organisations make use of the services of volunteers. They hold enormous
value for organisations and their beneficiaries. However, volunteers also come
with responsibilities that organisations must be aware of and manage.

At least six labour laws have been promulgated in South Africa since 1994. Most
of the labour laws do not expressly refer to volunteers. Whether or not a labour
law applies to a volunteer will depend largely on the definitions within that
particular legislation. Volunteers may in some cases fall within the ambit of
particular labour legislation and may have the same rights as employees.

The Supreme Court of Appeal (SCA) has provided some guidance on whether the
Compensation for Occupational Injuries and Diseases Act (COIDA) applies to
volunteers. In this particular matter the SCA had to decide whether Ms. Staracek
was an employee as defined in COIDA. Staracek was seriously injured in an
accident whilst she was a passenger in an emergency vehicle on the way to an
accident scene. The accident was caused by the negligence of the driver, Ms
Swanepoel, who was acting in the scope of her employment of her employer
(ER24). Staracek was a volunteer who had undergone vocational training as a
paramedic. She wanted to sue ER24 for damages suffered as a result of the
accident.

ER24 offered two reasons as to why it should not be held liable to Staracek for
the damages suffered by her.

Firstly, ER24 argued that she was an employee because she received payment in
kind, as defined in COIDA. If Staracek was an employee she would be prevented
in terms of section 35 of COIDA to recover damages for an occupational injury
resulting in disablement against her employer. Section 35 of COIDA provides
that: “No action shall lie by an employee for the recovery of damages in respect of
any occupational injury resulting in the disablement of such employee against
such employee’s employer, and no liability for compensation on the part of such
employer shall arise save under the provisions of this Act in respect of such
disablement.”

This argument was different to Staracek’s agreement with ER24 which
specifically stated that she ‘will not be regarded as an employee and is not
entitled to any statutory protection, remuneration or fringe benefits.’ Staracek did
not receive monetary remuneration for her voluntary services. ER24 argued that it
remunerated Staracek in kind ‘by allowing her to travel in its vehicles, to be
exposed to actual accident scenes and to obtain vocational guidance and
experience from ER24’s more experienced personnel. All with the view to
enabling her to gain the necessary experience to qualify as a paramedic.’
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The Court disagreed with ER24’s argument. It found that remuneration ‘in kind’ means the provision
of something that has an objectively ascertainable value. This should be read in line with other
sections in COIDA which make provision for, amongst other, determining an employee’s monthly
earnings. The Court further found that Staracek was not being remunerated by ER24, whether in cash
or in kind, and was accordingly not an employee in terms of COIDA. The employer could accordingly
not rely on the protection of COIDA.

Secondly, ER24 argued that Staracek signed a contract in which she indemnified ER24 from any
liability. The relevant clause in the contract provided: “[Ms. Staracek] indemnifies ER24 of any claim
in respect of any loss, damage or injury howsoever caused which may be sustained during the course
of assisting with the operational requirements of the Company.”

The Court also disagreed with this argument of ER24. It found that the clause is unclear because it not
obvious if Staracek indemnified ER24 for injuries caused to a third party or to herself. This clause was
more likely to indemnify ER24 for injuries caused by Staracek to third parties. The Court refused to
interpret it to mean that Staracek indemnified ER24 for injuries to herself.

This is article is an excerpt from:
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relied upon as legal advice. The information may not be applicable to specific circumstances. Professional
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“This book is more than an exposition of the law and voluntarism in South Africa.
It’s the culmination of a purposed life of a profoundly skilled lawyer who have
chosen the sector of voluntarism and served it through the law. Ricardo
Wyngaard’s pioneering contribution to this sector and the application of the
legislative framework is deeply embedded in this insightful book. What makes this
book significant is that it is written from an applied perspective; the subtext being
that this sector remains critical to South Africa’s transformative societal agenda
and as a whole provide pointers for those with an interest in its structural and
organisational rebirth.”
Graeme de Bruyn, Allan Gray Orbis Foundation, Executive Manager

"This very interesting and legally well researched book by Ricardo Wyngaard will
be a useful resource for NPOs in South Africa. Since volunteers also have legal
rights I wish to highly recommend this book to assist NPOs in managing their
volunteers. It can save NPOs lots of money and time knowing how to engage
with volunteers in the right way. I have already recommended this book to all my
clients as a matter of urgency! Thanks Ricardo for putting together this much
needed resource!!"
Frank Julie, Frank Julie and Associates

"The guide provides easy to follow and easy to read reference guide. This
applies to both individuals and organisations. In a simplistic manner the guide
takes the readers through some of the necessary legislations that are of
importance in the NPO sector. The section that provides sample volunteer policy
and five schedule namely; sample volunteer agreement, volunteer indemnity
form, volunteer information form, emergency contact form and volunteer check
list is very useful especially for SME sector that usually lack the financial resource
to employ the services of professional to prepare these documents.
Organisations can, with permission, be able to adapt the documents for their use
and accordingly be able to comply with basic legislative requirements of
administrative needs in the sector."
Meiya G. Nthoesane


