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Keeping an eye on non-profit laws

MANAGING PERSONAL LIABILITY RISKS
By Ricardo Wyngaard

Introduction
Board members of approved public benefit organisations may find themselves
being fined or imprisoned as a result of recent changes made to the Income Tax
Act which came into operation during December 2012.

Risk of Personal Liability
Section 30 was amended with the inclusion of section 30(11) which in essence
provides that any person who is in a fiduciary capacity responsible for the
management or control of the income and assets of any approved PBO and who
intentionally fails to comply with any provision of this section or its founding
document, to the extent that it relates to the provisions of section 30, shall be
guilty of an offence and liable on conviction to a fine or to imprisonment for a
period not exceeding 24 months.

There are two key requirements embedded in this amendment:
First, it applies to any person who is in a fiduciary capacity of an approved PBO.
Board members serve in a fiduciary capacity, but the Supreme Court of Appeal
(Volvo v Yssel [2009] ZASCA 82) has stated that ‘there is no closed list of such
relationships’ and ‘whether a particular relationship should be regarded in law as
being one of trust will depend upon the facts of the particular case’. This means
that, for example, employees are also in a fiduciary capacity of a PBO.

Second, the person must intentionally fail to comply with any provision of section
30 or the PBO’s founding document – as it relates to section 30. The legal
meaning of intent includes dolus eventualis, a term often referred to in local
media in the last few months. There are two requirements for this form of intent;
(a) did the fiduciary foresee the possibility of non-compliance as a result of his or
her conduct; and (b) did the fiduciary reconcile him of her with that possibility.
(Humphreys v The State [2013] ZASCA) By implication, a mere I did not know,
will not be sufficient.

A similar amendment was made to section 18A of the Income Tax Act with the
inclusion of section 18A(7).

Managing Personal Liability Risks
NPOs should adopt a suitable risk management strategy to ensure that all
organisational risks, including personal liability risks, are appropriately managed.

RISK MANAGEMENT WORKSHOP FOR NPOs

We will be hosting a Risk Management Workshop for NPOs on 24 July 2014 in
Durbanville, Western Cape. Workshop resources will include two free training
DVDs on Risk Management and Board Induction and Recruitment.

For more information, visit us at:
http://nonprofitlawyer.co.za/Events/
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