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NNPPOO LLeeggaall IIssssuueess
Keeping an eye on non-profit laws

THE 31 JULY DEADLINE
By Ricardo Wyngaard

The six-month grace period given by the Department of Social Development to
NPOs to submit outstanding narrative and financial reports, as required in terms
of the NPO Act, comes to an end on 31 July 2013.

Online Reporting facility
It is possible for organisations to file such annual financial and narrative reports
online. This can be done by visiting the website of the NPO Directorate at:
www.npo.gov.za and to click on File your annual compliance reports online.
Access is gained through a login number that will be send to the organisation’s
email address.

The Department’s promise
In a media statement dated 31 January 2013 the Department has committed,
amongst other, to:

 Appoint the Panel of Arbitrators,
 Improve communication with registered organisations to ensure that

organisations on the NPO database are aware of their registration status and
compliance requirements,

 Work together with stakeholders to improve communication between the
department and the sector, and

 Strengthen its own internal capacity to respond more adequately and
effectively to needs of the NPO sector as a key development partner.

Nominations were invited for the appointment of people to serve on a panel of
arbitrators during early February. It is not clear whether the Minister has
appointed the Panel of Arbitrators. This is a legal requirement in terms of the
NPO Act. Organisations de-registered after 31 July-deadline, should be able to
lodge an appeal, if their de-registrations are disputed.

The Draft Taxation Laws Amendment Bill, 2013
The draft Taxation Laws Amendment Bill, 2013 (the Bill), has recently been
published for comment. The Bill will give effect to matters identified in the
Minister of Finance’s Budget Review 2013. Comments on the Bill should be
made by 5 August 2013. The Bill introduces, amongst other, a provision that will
allow section 18A donations to be carried over to the next year if it exceeds the
donor’s ten percent ceiling of his/her taxable income.

Online Registration Facility
The NPO Directorate has recently introduced an online facility to apply for
registration in terms of the NPO Act. RWA has already submitted a few online
applications on behalf of clients. The first few applications were processed in
less than four weeks. This is a remarkable improvement. We commend the NPO
Directorate on this significant development.
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LESSONS FOR SOUTH AFRICA:
THE NON-PROFIT REVITALIZATION ACT AMENDMENTS

IN NEW YORK STATE
By: Mr. Phiroshaw Camay – Director, Co-operative Research and Education

On the 20 June 2013, the New York State Senate passed the Non-Profit Revitalization Act (the Act) which
overhauled the laws governing non-profit organisations for the first time in 40 years.  The last Act was passed in
1969.

New York State is heavily depended on non-profit organisations to offer community assistance, provide health
care and respond in times of emergency.  The law applies to five archival foundations, alumni associations,
historical societies, agricultural societies, trade organisations, charities and non-profit organisations. Many of
these organisations are also regulated by other departments including Health and Education Departments and
the Attorney General’s Office. Over 103 000 non-profits are registered in the State, they employ over 1,25
million workers, one in every seven jobs in the State and contribute billions of dollars in annual revenue.

The motivation for these amendments was that over the years, piecemeal changes created an antiquated and
weakened regulatory environment which was cumbersome, filled with fraud and financial abuse, slow
economic recovery as well as recent weather related disasters such as Cyclone Sandy. The aim was to cut the
red tape, increase accountability and work for an enabling environment for these organisations.

Some of the key provisions of the Act provide for:

1. Reducing Unnecessary and Outdated Burdens
The Act has sought to make it easy to form and operate non-profits in the State to deliver important social
services to the people.  The Act creates an enabling environment for non-profits.

2. Eliminating Barriers to Forming Non-Profits

Eliminating corporate types of non-profits: The Act eliminates the four historic 1970 categories and makes
provision for two new categories: charitable corporations and non-charitable corporations.
Eliminating unnecessary pre-approvals: Historically schools, colleges, universities, technikons, industrial
schools and museums had to obtain pre-registration approval from the State Education Department.  This
amendment will now end the red tape and will ensure that public interest is protected.
Reducing Red Tape: Previously non-profits registered their corporate purposes first and later stated their
specific activities they intend to undertake. Now the law allows that they can state their corporate purposes and
be registered.  The Act also allows non-profits to correct/amend language errors without having to resubmit
original applications.

3. Eliminating barriers to operating non-profits

Encouraging Electronic Communications: In keeping with international practice (including South Africa) the
amendment allows for electronic communications and meetings.
Increasing Thresholds for Financial Reporting: Presently non-profits receiving over US $250 000 have to
provide an auditor’s report.  The amendment raises the threshold to US $250 000 for an independent CPA
report, and progressively increases the threshold to US $1 million by 2021 for an auditor’s report.
Expediting Mergers and Property Transactions: The Act allows for non-profits to obtain only the Attorney
General’s approval, rather than the previous two steps approach which required the Attorney General’s and the
Courts’ approval.  The Attorney General retains the right to ask for a judicial review if deemed appropriate.
Simplifying Dissolution: The process of dissolving non-profits is also simplified so that assets can be quickly
redistributed to other charitable organisations.
Facilitating E-Filing: Financial and other mandatory filings can now be completed in electronic form.



THE NON-PROFIT REVITALIZATION ACT AMENDMENTS/…
4. Enhancing Governance and Oversight

The Act also sets out oversight for external audits, executive compensation and related party transactions. It
provides boards with a roadmap for oversight and accountability.

Audit Oversight: The Act make provision for the board to retain auditors and reviewing the findings of the
external audit.  For organisations with revenue of over US $1 million, additional oversight measures have been
put in place.
Related Party Transactions: The Act require boards to actively assess and approve transactions between the
non-profit and its directors, officers and key employers, as well as their relatives and other entities to which they
are affiliated.  Material disclosure is sought from the interested person.  The boards are required to make an
affirmative determination that the transaction is fair, reasonable and in the best interest of the non-profit.  They
should also be able to show that alternate transactions have been considered.  The Auditor General will be able
to bring an action to enjoin or rescind decisions and seek double damages in cases of wilful misconduct.
Conflict of Interest: The Act will require written conflict of interest policies where these policies do not exist.
These policies should govern Boards, officers and staff.
Whistle-blower Policies: Whilst smaller organisations are exempt, larger non-profits are required to adopt
whistle-blower policies to create systems to report illegality and to prohibit retaliation against persons who
make such reports.
Board Leadership and Independence: The Act also prevent the CEO and other employees of a non-profit
organisation for serving as a chair of its Board.
Board Leadership and Independence: To promote integrity and curb self-dealing, the Auditor General is
provided with powers to challenge and void interested party transaction if the Auditor General has reason to
believe they are unreasonable and not in the best interest of the non-profit.
Enhancing Board Capacity to correct wrongdoing: To identify and correct abuses the Act now provides
directors and managers to seek court approval to inspect a non-profits books and records if they suspect
wrongdoing. Previously only creditors and members could petition a court.

5. Conclusions

The lessons for South Africa are clear:

1) An on-going review of our legislation to keep up with local and international best practice is essential.
2) Measurement of the non-profit sector’s contribution to the local, provincial and national economy must be

undertaken as a priority by STATSA.
3) Allowing for easy registration, simplified reporting and fast-tracking mergers, dissolution and closures

assisted by electronic processes will keep the registration data current and accessible.
4) Simplified financial reporting and auditing based on total revenue is a notion the time for which has come.
5) Similarly, board functioning has to be improved and if legislated for in the Nonprofit Organisations Act will

give immense comfort to those board members and staff who wish and desire to act ethically.
6) South African civil society also needs introspection and a voice on conflicts of interest, whistle-blowing

provisions and board capacity building.  Whilst provisions exist in other legislation, it may be of
considerable value to entrench such provisions in the NPO Act to emphasise the centrality of these issues.
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Important Note: The information contained in this newsletter is general in nature and should not be interpreted or
relied upon as legal advice. The information may not be applicable to specific circumstances. Professional

assistance should be obtained before acting on any of the information provided in this newsletter.


