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NNPPOO LLeeggaall IIssssuueess
Keeping an eye on non-profit laws

INDEPENDENT CONTRACTORS AND EMPLOYEES
By Ricardo Wyngaard

Introduction
NPOs sometimes appoint independent contractors on an ongoing basis to assist
with the delivery of services. These contractors may, in terms of law, be
considered as employees. This article highlights the key legal issues to bear in
mind when appointing an independent contractor.

The Law
An independent contractor does not fall within the definition of an employee as
envisaged in terms of the Labour Relations Act (LRA). However, both the LRA
(section 200A) and the Basic Conditions of Employment Act (BCEA) (section
83A) list factors that will raise a rebuttable presumption as to who is an
employee. These presumptions do not apply to any person who earns in excess of
the prescribed annual amount. The National Economic Development and Labour
Council has published a Code of Good Practice: Who is an Employee which sets
out guidelines for determining whether persons are employees. The Code is not
legally binding, but any person interpreting or applying one of the labour laws
must take this Code into account.
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RIDE FOR HOPE & SAFE CYCLING CAMPAIGN

Ricardo will once again be joining the team of Connect Network Riders taking on the
Ride for Hope challenge in the Cycle Tour on 09 March 2014 to raise funds for
children at risk in Cape Town. He will also be riding in support of Safe Cycling
Campaign as initiated by the Pedal Power Association.

Connect Network is a network of NPOs and churches collaborating to transform
communities by helping women and children at risk. The network was founded in 2004
and comprises of more than 115 affiliates that provide services to more than 295,000
children and women.

Should you wish to support Connect Network supporting children at risk in Cape Town
kindly complete the sponsorship form with a unique form number and banking details
available on:

www.nonprofitlawyer.co.za.
Check out our product special in support of this cause.
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Court Cases
The Supreme Court of Appeal (SCA) in Niselow v Liberty Life Association of Africa Ltd drew the
following distinction between an employee and independent contractor: “An independent contractor
undertakes the performance of certain specified work or the production of a certain result. An
employee at common law, on the other hand, undertakes to render personal services to an employer. In
the former case it is the product of or the result of the labour which is the object of contract and in the
latter case the labour as such is the object.”

Factors that should be taken into account:
Terms of the Agreement: The SCA has found that the terms of the agreement must be taken into
account in determining the legal relationship between the parties.
Realities of the relationship: The Labour Appeal Court (LAC) in Denel (Pty) Ltd v Gerber has further
emphasised that it is important to not only be restricted to the terms of the agreement as it may;
“represent form and not substance or may not reflect the realities of a relationship. Any oral or other
evidence which may assist the court to conclude what the reality of the relationship is or was between
such two persons is admissible…”
Supervision, integral part and economic dependence: The LAC in the matter of State Information
Technology Agency (Pty) Ltd v Commission for Conciliation, Mediation & Arbitration & others listed
three factors that are important in determining whether a person is an employee or independent
contractor:

a. an employer’s right to supervision and control;
b. whether the employee forms an integral part of the organisation with the employer; and
c. the extent to which the employee was economically dependent upon the employee.

Conclusion
When appointing an independent contractor and organisation should consider the following non-
exhaustive list of steps aimed at reducing potential legal risks:
1. Presenting an independent contractor with a written agreement that clearly stipulates the

appropriate terms and conditions of the relationship.
2. Transferring the responsibility of paying taxes payable by the contractors to the contractors and not

deducting any PAYE. The deduction of PAYE is inappropriate in an arrangement with an
independent contractor.

3. Ensuring internal communications and practices with reference to independent contractors are not
directed towards an establishing an employment relationship.

4. Preparing clear guidelines for independent contractors on the use of its facilities and resources.
Avoiding the application of disciplinary procedures meant for employees to independent
contractors.
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Important Note: The information contained in this newsletter is general in nature and should not be interpreted or
relied upon as legal advice. The information may not be applicable to specific circumstances. Professional

assistance should be obtained before acting on any of the information provided in this newsletter.


