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THE SOUTH AFRICAN NON-PROFIT SECTOR: BRIEF PERSPECTIVE ON CURRENT  
 

SITUATION AND DEVELOPMENTS SINCE 1994 
 

BY RICARDO WYNGAARD1 
 
 

 
I. FREEDOM OF ASSOCIATION 
 
South Africa has adopted the major treaties that deal with the right to freedom of association. This right is 
also enshrined in the South African Constitution.  
 

A. AFRICAN CHARTER ON HUMAN AND PEOPLE’S RIGHTS OF 1981 
 
The African Charter on Human and People’s Rights provides for the following:   
 
 Article 10: 
 

1. Every individual shall have the right to free association provided that he abides by the law.  
2. Subject to the obligation of solidarity provided for in Article 29 no one may be compelled to 

join an association.2  
 

B. SOUTH AFRICAN CONSTITUTION  
 
Clause 18 of the South African Constitution provides for the protection of the right to freely associate. 
This clause must be read in conjunction with clause 36 which provide for the limitation of the rights 
contained in the Bill of Rights. It must also be read in line with other rights protected in the Bill of Rights.   

 
Clause 18 – Freedom of Association: 
 

Everyone has the right to freedom of association.  
 

The Limitations Clause reads as follows.  
 

Clause 36 - Limitation of rights: 
 

36. (1) The rights in the Bill of Rights may be limited only in terms of law of general 
application to the extent that the limitation is reasonable and justifiable in an open and 
democratic society based on human dignity, equality and freedom, taking into account all 
relevant factors, including   

a.  the nature of the right;  
b. the importance of the purpose of the limitation;  
c. the nature and extent of the limitation;  

                                                 
1 Ricardo Wyngaard is a South African lawyer and his practice, Ricardo Wyngaard Attorneys, concentrates on 
nonprofit law and governance.   He can be reached at Ricardo@nonprofitlawyer.com. 
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d. the relation between the limitation and its purpose; and  
e. less restrictive means to achieve the purpose.  

 
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no 
law may limit any right entrenched in the Bill of Rights 

 
The Constitutional Court adopted a flexible approach toward the interpretation of the Limitations 

Clause in the matter of Christian Education South Africa v. the Minister of Education. It quoted an earlier 
ruling with approval;  
 

In essence, the Court must engage in a balancing exercise and arrive at a global judgment on 
proportionality and not adhere mechanically to a sequential check-list. As a general rule, the 
more serious the impact of the measure on the right, the more persuasive or compelling the 
justification must be. Ultimately, the question is one of degree to be assessed in the concrete 
legislative and social setting of the measure, paying due regard to the means which are 
realistically available in our country at this stage, but without losing sight of the ultimate values to 
be protected . . . Each particular infringement of a right has different implications in an open and 
democratic society based on dignity, equality and freedom. There can accordingly be no absolute 
standard for determining reasonableness.3 

 
The court found that a limitation must be justified in relation to the purpose, importance and effect 

which results in the limitation. The availability of less restrictive means should also be taken into account.  
 
 
II. LEGAL STRUCTURES AVAILABLE TO NON-PROFIT ORGANISATIONS 
 
Non-profit organisations can be established through three forms of legal entities in South Africa namely 
voluntary associations, non-profit trusts and non-profit companies (section 21 companies).  
 

A. VOLUNTARY ASSOCIATIONS 
 

A voluntary association is in essence an agreement between three or more people to achieve a common 
object which cannot be the making of profits as its main object. It is a popular option amongst smaller and 
informal community-based initiatives. It is regulated by common law and not statute. The voluntary 
association is not required to be registered with a public office in order for it to exist.  
 
 The voluntary association must meet three requirements in order to have legal personality, namely:  
 

• Have perpetual succession,  
• Be able to hold property distinct from its members, and  
• Stipulate that no member has any rights by reason of his membership to the property of the 

voluntary association.  
 

B. NON-PROFIT TRUSTS 
 

A trust is established in terms of the Trust Property Control Act, of 1988. In essence, a trust is established 
when ownership of property is transferred (by written agreement, testamentary writing, or court order) to 
another party, to be administered for the benefit of certain persons or the achievement of a particular goal. 

                                                 
3 S v Manamela and Another (Director-General of Justice Intervening) 2000 (5) BCLR 491 (CC) at paras 32 and 33. 
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The Master of the High Court oversees the appointment of trustees and the proper performance of their 
duties with respect to the trust property, common law and the Trust Property Control Act. 
 

The Trust Property Control Act requires that the first trustees must lodge the trust deed with the 
Master of the High Court. Trustees can only act in their capacity as trustees after having been authorised 
in writing by the Master. 

 
C. SECTION 21 COMPANIES 
 

The Companies Act of 1973 provides for the incorporation of a non-profit company under section 21. The 
non-profit company must have at least seven members and two directors who can be part of the seven 
members. A Section 21 Company must register with the Registrar of Companies. The registration process 
is complex and the Section 21 Company must comply with a number of procedural requirements. Section 
21 Companies may be established for the promotion of religion, the arts, sciences, education, charity, 
recreation, any other cultural or social activity, or communal or group interests. 
 

A new Companies Act of 2008 has been signed by the President of South Africa, but it is not yet in 
operation. It can only become in operation after April 2010.  
 
 
III. REGISTRATION WITH THE NPO DIRECTORATE 
 
The Non-Profit Organisations Act (the NPO Act) provides for a voluntary registration facility for non-
profit organisations. Voluntary Associations, non-profit trusts and section 21 companies established for a 
“public purpose” can apply for registration in terms of the NPO Act.  
 

A. OBJECTS OF THE ACT 
 
Section 2 of the Act lists the objects of the Act as being to encourage and support NPOs in their 
contribution to meeting the diverse needs of the population of the Republic. In pursuing this broad 
objective, the Act lists five specific objectives. Probably the most important being the creation of an 
enabling environment in which NPOs can flourish. The others are:  
 

• establishing an administrative and regulatory framework within which nonprofit organisations 
can conduct their affairs;  

• encouraging nonprofit organisations to maintain adequate standards of governance, 
transparency and accountability and to improve those standards;  

• creating an environment within which the public may have access to information concerning 
registered nonprofit organisations; and  

• promoting a spirit of co-operation and shared responsibility within government, donors and 
amongst other interested persons in their dealings with nonprofit organisations.  

 
The Act is made up of five chapters. Two substantive chapters are dealing respectively with the 

creation of an enabling environment and the registration of NPOs under the Act. Chapter 2 of the Act is 
entitled CREATION OF AN ENABLING ENVIRONMENT whilst Chapter 3 is entitled REGISTRATION 
OF NONPROFIT ORGANIZATIONS. 
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B. CREATION OF AN ENABLING ENVIRONMENT 
 
Chapter 2 of the Act provides for the following ways of creating an enabling environment for nonprofit 
organisations:  
 

• Defining the State’s responsibility to NPOs,  
• Establishing a Directorate for NPOs,  
• Designating a Director for NPOs,  
• Appointing of Arbitrators and an Arbitration Tribunal, and  
• Appointing an Advisory or Technical Committee.  

  
The state’s responsibility is set out in section 3 and reads:  

 
State’s responsibility to nonprofit organizations 
Within the limits prescribed by law, every organ of state must determine and co-ordinate the 
implementation of its policies and measures in a manner designed to promote, support and 
enhance the capacity of nonprofit organisations to perform their functions. 

 
The practical implementation of this section has not fully taken effect. Not all government 

departments are aware of their obligation in terms of section 3.  
 

Section 4 of the NPO Act provides for the establishment of a Directorate for Nonprofit Organisations. 
The Directorate comprises of members appointed in the discretion of the Minister of Social Development. 
The Act lists the functions of the Directorate, including:  
 

a. Facilitating the process for developing and implementing policy; 
b. Determining and implementing programs, including programs— 

i. to support nonprofit organisations in their endeavour to register; and 
ii. to ensure that the standard of governance within nonprofit organizations 

iii. is maintained and improved; 
c. Liaising with other organs of state and interested parties; and 
d. Facilitating the development and implementation of multi-sectoral and multi-disciplinary 

programs. 
 

C. REGISTRATION OF NONPROFIT ORGANISATIONS 
 

Section 12 of the NPO Act lays down a number of prescribed conditions that must be complied with in 
order for a non-profit organisation to be registered in terms of the NPO Act. Registered organisations 
must submit narrative and financial reports to the Directorate.A register of all registered non-profit 
organisations non-profit organisations is maintained by the Non-profit Organisations Directorate and is 
open to the public. All documentation lodged with the Directorate, such as the founding documents, 
financial and narrative reports of the organisations are available for public inspection. Written copies can 
be requested at a cost or the documents must physically be inspected at the offices of the Directorate in 
Pretoria. These documents are not yet electronically available. 
  

The historical development of this legislation is important in that it reflects the aims of the legislation, 
which have only been partially carried forward.  The Development Resources Centre commissioned the 
Independent Study into an Enabling Environment for the non-profit sector (the study) in South Africa in 
1992. The study focused on four general policy & legal issues, namely: civil society and fundamental 
freedoms; establishment, registration and administration; fundraising and taxation. The study was divided 
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into three phases, i.e.: research, analysis and consultation; action taking by the sector and advocating and 
for policy and legislative changes. 
 

The problems that were identified by NPOs at that stage included: an unsatisfactory relationship with 
government, a hostile funding framework, lack of skilled management resources, registration and 
administration difficulties, lack of networking & information sharing and the need for comparative 
information.  
 

The study played a key role in the development of policy and legislation affecting the non-profit 
sector in South Africa. The Department of Welfare published its Draft White Paper for Social Welfare 
during 1997. The policy emphasised the need to reform legislation and policy in relation to the non-profit 
sector. The notorious Fundraising Act of 1978 was one of the key pieces of legislation that was scrapped 
– except for certain parts dealing with disaster funding. The Fundraising Act targeted those organisations 
that opposed the apartheid government. The abolishment took effect in terms of the provisions of the 
Nonprofit Organisations Act of 1997 (the NPO Act).  
 

The NPO Act came into operation during September 1998. This Act gave a clear expression of the 
South African government’s intended relationship with the non-profit sector. The main objects of this Act 
are, amongst other, to encourage and support nonprofit organisations in their contribution to meeting the 
diverse needs of the population of South Africa by creating an environment in which nonprofit 
organisations can flourish; and establishing an administrative and regulatory framework within which 
nonprofit organisations can conduct their affairs. Today there are close to 60 000 organisations registered 
with the Directorate for Nonprofit Organisations.  
 
 
IV. TAXATION OF NON-PROFIT ORGANISATIONS 
 
Although the NPO Act was aimed at creating a more enabling environment for nonprofit organisations it 
did not directly address the funding challenges experienced by NPOs. This was done through other 
legislation.  Non-profit organisations can access a number of benefits in terms of the Income Tax Act. 
These benefits can significantly contribute towards the financial sustainability of a non-profit 
organisation.  
 

South Africa’s newfound democracy in 1994 came with new challenges for the nonprofit sector as 
donor-funding to nonprofit organisations progressively decreased. The South African government 
commissioned the Katz Commission to investigate and report on tax issues affecting nonprofit 
organisations. The findings of the 9th Interim Report of the Katz Commission of Inquiry released during 
1999 resulted in a tax campaign initiated by the South African NGO Coalition (SANGOCO), the South 
African Grantmakers’ Association (SAGA), and the Charities Aid Foundation of Southern Africa.  
 

A new tax dispensation for nonprofits came into operation during July 2001 and it changed the face of 
corporate social responsibility (CSR) in South Africa. Non-profit organisations can access a number of 
benefits in terms of the Income Tax Act. These benefits can significantly contribute towards the financial 
sustainability of a non-profit organisation (NPO). The arbitrary and archaic system of granting tax 
exemption to only certain organisations was replaced with a more objective set of criteria based upon the 
concept of public benefit.  
 

A. THE MAIN TAX BENEFITS FOR NPOS AT PRESENT 
 

The main benefits available to NPOs are:   
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• Being fully exempted from paying income tax if it carries on no or limited trading activities. And 

being partially exempted from paying income tax in situations where its trading income exceed 
the limitations contained in Section 10 (1) (cN).  

• Being able to receive donor deductible contributions. Only approved PBOs with status in terms of 
section 18A can issue receipts to their donors for donations received which will allow the donors 
to make deductions from their taxable income.   

• Accessing other tax benefits that are dependant on the organisation’s PBO status. These include 
exemptions from transfer duty, estate duty, capital gains tax, donations tax, skills development 
levy and dividends tax.  

 
To access the main tax benefits, NPOs must become approved PBOs. An organisation’s approval as a 

PBO is the main gateway to access the benefits listed above.  
 
B. OBTAINING PBO APPROVAL 
 

Section 30 provides that the Commissioner for the South African Revenue Service (SARS) can only 
approve PBOs that comply with the requirements listed in that section. In order to become an approved 
PBO, an organisation must be a non-profit organisation in the form of:  
 

• A Section 21 Company 
• A Trust, or 
• An Association of Persons. 

 
And it must carry on one or more public benefit activities (PBAs) list in Part I of the Ninth Schedule to 
the Income Tax Act.  

 
 

V. REPORTING REQUIREMENTS FOR NON-PROFIT ORGANISATIONS 
 
Each of the regulatory authorities imposes a number of different reporting requirements on non-profit 
organisations.  
 

In terms of the Trust Property Control Act, trustees are not obliged to regularly submit audited 
financial statements. They must, at the written request of the Master account for their administration and 
disposal of trust property. The trust deed of a trust will however normally specify that books and records 
must be kept or that audited financial statements must be prepared.  
 

A non-profit company is obliged to prepare annual audited financial statements, and the directors of 
the company have a duty to present the financial statements to the members of the company at the annual 
general meeting. The Companies Act also requires that an annual report must be prepared and presented 
at the annual general meeting. 
 

Organisations registered in terms of the NPO Act must provide the Director of Non-profit 
Organisations with the following information:  
 

• A narrative report of its activities in the prescribed form together with its financial statements and 
the accounting officer’s report as required in terms of the Act, within nine months after the end of 
its financial year. 
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• The names and physical, business and residential addresses of its office-bearers within one month 
after any appointment or election of its office-bearers even if their appointment or election did not 
result in any changes to its office-bearers. 

• A physical address in the Republic for the service of documents to be received from the 
Directorate of Non-profit Organisations. 
 

If the organisation still fails to submit the necessary reports or submits false information, the Director 
can cancel the registration of the organisation. 
 

An organisation approved as a PBO with SARS must submit annual income tax returns.  
 
 
VI. OTHER SUPPORT FOR THE SECTOR ESTABLISHED BY LEGISLATION 
 
Two further pieces of legislation made funding available to non-profit organisations, namely: the 
Lotteries Act and the National Development Agency Act. The primary objective of the National 
Development Agency Act is to contribute towards the eradication of poverty and its causes by granting 
funds to civil society organisations for the purposes of carrying out of projects aimed at meeting 
development needs of poor communities and strengthening the institutional capacity of other civil society 
organisations involved in direct service provision to poor communities. 
 

The Act established the National Development Agency with the mandate of acting as a key conduit 
for funding from the South African government, foreign governments and other national and international 
donors for development work to be carried out by civil society organisations and contributing towards 
building the capacity of civil society organisations to enable them to carry out development work 
effectively and granting monies to civil society organisations.   
 

The Lotteries Act makes provision for the operation of a national lottery. The proceeds of the lottery 
sales are divided up amongst; prizes, retailer commission, cost of operations and good causes. The Act 
established the National Lotteries Board and the National Lotteries Distribution Trust Fund (NLDTF). 
The Lotteries is responsible to administer the NLDTF. The Act also makes provision for the appointment 
of distribution agencies that are responsible for distributing the monies allocated for good causes.  
 

Most of key pieces of legislation affecting the non-profit sector have been in operation for about ten 
years. The effective implementation of these laws remains questionable. For example, an impact 
assessment commissioned by the Department of Social Development, published in January 2005, found 
that: “the resources and implementation capacity of the NPO Act is severely lacking”. Lotteries funding 
has been an ongoing subject of controversy since it came into operation and the National Development 
Agency has been struggling to set an example of good governance with the fraudulent misappropriation 
of over R8.7million by one of its staff members due to weaknesses in the control environment.  
 

The South African non-profit sector will soon have to revisit an important debate which sparked 
widespread controversy during the 1990s. The debate revolved around the question whether NPOs should 
be compelled to register in terms of the NPO Act. A report published recently has made important 
recommendations which will require South Africa to revisit this issue. The report was published by the 
Financial Action Task Force and the Eastern Southern Africa Anti-Money Laundering Group and is 
entitled: Mutual Evaluation Report - Anti-Money Laundering and Combating the Financing of Terrorism 
(the report).  
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The report reviews, amongst other, the exposure of NPOs to risks involving terrorist financing and the 
adequacy of South African laws and regulations in dealing with this. It concludes that South Africa has 
not properly considered the potential risks of terrorist financing posed within the non-profit sector and it 
has failed to conduct any outreach programme to protect the non-profit sector against terrorist financing 
abuse. Recommendations to tackle this include:  
 

• Legislation should make provision for mandatory registration of NPOs. 
• Enforcement powers under the NPO legislation should provide for the power to sanction office-

bearers, impose fines and freeze accounts of  NPOs for violation of oversight measures.  
• NPOs should maintain information on the identity of board members for a period of at least five 

years. 
 

The risk of terrorist financing is no doubt an important issue, but it is questionable that compulsory 
registration is a proper and ideal solution in the South African context. The motivation for compulsory 
registration is captured as follows in the report:  

 
“The voluntary requirement for the registration of NPOs under the NPO Act undermines the 
transparency and accountability in the way that NPOs collect and transmit funds in South Africa 
and creates a loophole that increases the risk of abuse of unregistered NPOs by terrorist 
financiers.”  

 
It remains questionable whether voluntary registration automatically increases the risk of 

abuse of unregistered NPOs. An unregistered NPO will only be able to open a bank account if it 
complies with the verification procedures laid down in the Financial Intelligence Centre Act 
(FICA). Without a bank account an unregistered NPO will find it difficult to ‘’collect and 
transmit funds’. FICA places an obligation on banks to report any suspicious transactions to the 
financial intelligence centre. No loophole is accordingly created through voluntary registration 
process. 
 

Compulsory registration, in terms of the NPO Act, would not significantly reduce the risk of terrorist 
financing. Compulsory registration would however pose more significant risks for the independence of 
the non-profit sector. South Africa’s own history has shown how compulsory registration under the 
notorious Fundraising Act was used as an instrument to target more progressive organisations.  

 
Some of the recommendations contained in the report are also unmindful of the capacity constraints 

within the NPO Directorate as reflected through the Impact Assessment of the NPO Act.  
 

Although there has been some attempt by the Department of Social Development to increase the 
resources for the implementation of the NPO Act, it remains insufficient. The NPO Directorate is still 
struggling with a backlog of applications for registration. More than ten years after the NPO Act has come 
into operation the South African nonprofit sector is faced with the haunting question whether NPO 
registration should become compulsory. This question is presented by voices outside the borders of South 
Africa.  
 

A more appropriate question to consider at this time is: What can be done to give more meaningful 
effect of the noble objectives contained in the NPO Act
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