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Lessons from DA vs De Lille 
By Ricardo Wyngaard 

 

On 27 June 2018, a full bench of the Western Cape High Court handed down 

judgment in a dispute between Patricia de Lille (De Lille) and the Democratic 

Alliance (DA). The dispute involves De Lille’s termination of membership by the 

DA in terms of its federal constitution and rules. The crisp issue for the Court to 

decide was whether the DA acted in due compliance with its constitution and rules.  

 

The Context  

This legal action is part of a protracted squabble between De Lille and the DA. De 

Lille, who has been Cape Town’s Executive Mayer since 2011, made a public 

declaration on a radio talk show on 26 April 2018, which the DA interpreted as a 

public declaration to resign as member from the DA. This prompted the DA to 

evoke clause 3.5.1.2 of its constitution, which provides that: “a member ceases to 

be a member of the Party when he or she publicly declares his or her intention to 

resign and/or publicly declares his or her resignation from the party.” 

 

Twelve days later, on 8 May 2018, De Lille was informed that her DA membership 

was terminated. The DA attempted, from 26 April until 8 May, to comply with the 

procedural requirements laid in its constitution to terminate De Lille’s membership. 

Nevertheless, the DA argued that the De Lille’s membership ceased automatically 

upon her making the utterances. This had knock-on consequences, including the 

loss of her position as Executive Mayor.  

 

The Procedural Requirements   

Clause 3.5.3 of the DA’s constitution provides that: “The process to be followed in 

the case of cessation under this section will be determined by the Rules of the 

Federal Legal Commission (FLC).” The Rules capture the following key 

requirements:  

 

a. The evidence for reliance on clause 3.5.1 must be referred to the Chairperson of 

the FLC;  

b. A letter of cessation must be served on the affected member, stating that the 

member [De Lille] has twenty-four hours to provide the Chairperson of the FLC 

with clear and unequivocal written reasons why his or her membership did not 

cease; 

c. The Chairperson of the FLC must present to a panel of the FLC a copy of the 

public declaration and or statements which allege the cessation of membership; 

and the written response, if any, by the affected member;  

d. Upon receipt of the documents, the panel is required to make a determination on 

the papers as presented to it and communicate this determination to the 

Chairperson of the FLC;  

e. If the panel determines that the member’s membership has ceased, the finding 

must be presented to the Federal Executive, which may confirm the cessation of 

the membership. 

To page 2 
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Important Note: The information contained in this newsletter is general in nature and should not be interpreted or 

relied upon as legal advice. The information may not be applicable to specific circumstances. Professional 

assistance should be obtained before acting on any of the information provided in this newsletter. 

Lessons from DA vs De Lille/…        From page 1  

 
The composition of the FLC panel    

Rule 11 provided for a multifaceted process for the appointment of its FLC. This involved the  election 

the Chairperson and Deputy Chairperson of the FLC by the Federal Executive. After that, the Federal 

Executive was required to appoint a [selection] panel of ten additional people who must, together with 

the Chairperson of the FLC, make recommendations to the Federal Council for the appointment of the 

other panel members. These other members must comprise of up to an additional 20 members. De Lille 

claimed that the DA did not comply with its own constitution in how the FLC was constituted and this  

amounted to a “fundamental irregularity, which rendered the appointment of its panels flawed”.  

 

The Court’s findings  

De Lille’s utterances on the radio show attracted widespread attention, but the Court concluded that, for 

purpose of the judgment, it was not necessary to make a definitive finding on that aspect. The Court 

assumed that the DA was entitled to rely on clause 3.5.1.2.  

 

The Court commented that the cessation of membership, under the DA’s constitution, was not automatic.  

An FLC panel is required to make a determination, which must be confirmed by the DA’s Federal 

Executive. The panel was obligated to fulfil a demarcated function, i.e. evaluating the contents of De 

Lille’s public declaration and her written reasons and checking whether it constitutes an expression of 

an intention to resign (as envisaged under clause 3.5.1.2). After the panel has decided, the DA’s Federal 

Executive is required to confirm such determination. 

 

The Court also considered the FLC an important structure within the DA. The Court held that: “It is 

abundantly clear that on the DA’s own version clause 11.1.1 [dealing with the composition of the FLC] 

was not complied with, and such non-compliance was material and not trivial as the party [DA] tried to 

suggest. Not only was the initial FLC ‘selection panel’ not properly constituted, but the entire FLC itself 

appears also not to have been properly constituted, in that the 11 members of the ‘selection panel’ were 

not considered to be part of it, and never served on it.” 

 

This constituted a material defect. Accordingly, the panel appointed to make a determination in respect 

of De Lille’s alleged cessation of members was not properly constituted. By implication there cannot be 

a valid confirmation of such determination.  

 

Conclusion   

It is trite that the constitution of a voluntary association, together with its rules or regulations, 

collectively constitutes the contract which is entered into by its members. This means that a VA’s 

constitution has legal implications as it commonly regulates how members are admitted and how 

membership is terminated. This principle is generally applicable to other non-profit entities.  

 

The DA’s failure to comply with its own constitution resulted in their decision being declared unlawful 

and invalid. Organisations are therefore encouraged to regularly review their constitutions to ensure 

compliance with the requirements contained therein. Also, those starting organisations should avoid 

burdening themselves with unnecessary and cumbersome procedural requirements.    
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OUR LATEST PRODUCT 

 
 

Extract from handbook 
Board development 

The legal and policy environment within which nonprofits operate is constantly changing. Board 

members should understand the governance and legal requirements applicable to the nonprofit sector.  

 

Board members are not expected to have the same level of expertise as accountants, lawyers or other 

professionals, but boards must still set aside time to ensure that board members have a clear 

understanding of their roles and responsibilities. To do so, they should be exposed to regular training 

opportunities aimed at updating them on relevant developments and equipping them to ensure 

compliance. By embracing a culture of ongoing learning and introducing regular board development 

sessions, the board will help board members to understand their roles, responsibilities and legal duties. 

Training can take different forms and can be formal and informal.  

 
King IV on board development 

King IV provides that members of the governing board with no or limited governance experience should 

be provided with mentorship and undergo training. A further recommended practice by King IV is: 

“A programme of professional development and regular briefings on legal and corporate governance 

developments, risks and changes in the external environment of the organisation, should be provided for 

members of the governing body.” 

 

Practical suggestions 

▪ Board training should be a permanent item on the board’s agenda. 

▪ The board should incorporate both formal and informal training sessions as part of its training 

programme. 

▪ The board should make use of freely available training tools, including printed resources, podcasts, 

YouTube videos, etc. for the benefit of board members.  

▪ The board should encourage board members, or appropriate external experts, to present briefing 

sessions on relevant governance topics. 

Available at JUTA: 
https://juta.co.za/products/ngo-matters-governance-for-nonprofit-boards/ 
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