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Employee vs Volunteer
By Ricardo Wyngaard

The Labour Appeal Court (LAC) has during 2015 provided some guidance on the
interpretation and implications of section 200A of the Labour Relations Act (LRA)
in the context of a volunteer relationship. In terms of this section a person, who
works for or renders services to another person, is presumed an employee if one or
more of seven factors are present – regardless of the form of the contract.
Universal Church of the Kingdom of God v Myeni and Others (2015) 36 ILJ 2832
(LAC)

The facts
Mr Myeni was appointed as a pastor of the Universal Church of the Kingdom of
God (the Church). He signed, in pursuit of this appointment, two documents
entitled; ‘Regulation for Pastors’ and ‘Declaration of Voluntary Service’. The
Church claimed that these documents confirmed that Mr Myeni was not employed
by the Church. The documents expressly provide, among other, that he ‘is not an
employee of the Church but renders his voluntary service according to his Christian
convictions.’ After the Church terminated his services Mr. Myeni approached the
Commission for Conciliation, Mediation and Arbitration (CCMA) claiming that he
was an employee and he was dismissed unfairly by the Church. He claimed, among
other, that he was paid a stipend by the Church in the sum of R1 875 per week and
both the Unemployment Insurance Fund and Pay-As-You-Earn deductions were
made from this stipend.

Decisions of CCMA and Labour Court
The CCMA commissioner resolved that Mr Myeni was an employee, he was
unfairly dismissed and ordered the Church to pay him compensation of R64 994.
The Labour Court agreed substantially with the commissioner and found that some
of the factors, listed in section 200A of the LRA, were indeed present in the
relationship between the two parties, including that Mr Myeni:
 Executed his worked subject to the control or direction of the Church;
 Hours of work were subject to the control or direction of the Church;
 Worked for the Church for at least 40 hours per month; and
 Was economically dependent on the Church and earned no other income.

The Labour Court concluded therefore that the Church did not rebut the section
200A presumption. This meant that Mr Myeni was an employee of the Church when
his relationship with the Church got terminated.

Decision of the Labour Appeal Court
The LAC disagreed with the above conclusion and offered some guidance as to
how the matter should be approached. Mr Myeni alleged that he was employee of
the Church. The LAC found that he must prove that he was indeed an employee of
the Church in terms of the LRA.
The main question is whether ‘there existed facts which objectively established that
Mr Myeni was indeed the employee of the Church’.
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Was section 200A of the LRA properly interpreted?
The LAC agreed that some of the factors listed in section 200A were present in the relationship between
Mr Myeni and the Church. This, according to the LAC, did not mean that the presumption of
employment automatically applied.

The LAC considered the circumstances within which Section 200A became law. It was aimed at
safeguarding and protecting vulnerable workers who, ordinarily fall within the ambit of the LRA, but
concluded contracts as independent contractors with unscrupulous employers who wanted to avoid the
application of the LRA. The LAC concluded that: “Therefore, in terms of section 200A, even if a contract
does not refer to ‘employment’, it is presumed to be an employment contract if the s200A factors are
present.” Section 200A of the LRA includes a phrase: ‘regardless of the form of the contract’, which
according to the LAC, was not included by mistake. It means that the existence of a contract is a
prerequisite for section 200A to be applicable. In other words, if there is no contract, this section finds
no application. Judge Ndlovu of the LAC remarked that: “In my view, therefore, a proper construction
of section 200A of the LRA requires that there must be a legally enforceable agreement or some
contractual working arrangement in place between the parties, for section 200A to apply.”

Was there any legally enforceable agreement in place?
The LAC then had to establish if there was any legally enforceable agreement in place between Mr
Myeni and the Church. If not, section 200A is not applicable.

The LAC found that the ‘Regulation for Pastors’ and ‘Declaration of Voluntary Service’ as signed by
both parties constituted an agreement between them. The LAC reviewed the documents and concluded
that it was clear from the content thereof that the parties never intended to enter into any legally binding
agreement. The documents did not constitute an employment contract and no employer and employee
relationship existed. The LAC further found that the payment of the stipend was not a remuneration
package.

A gentle rebuke
In closing, Judge Ndlovu also admonished the parties and other religious leaders with the following
comment: “I think it is time that the resolution of disputes of this nature, with religious spiritual
connotations or arising from internal church doctrinal governance, be left to the leadership of the church
concerned, unless there is a real compelling reason for a court to get involved.”

Volunteers and the Law
It should be noted that the LAC considered this matter within the context of the LRA, but a number of
other labour-related laws have implications for the volunteer relationship. Have a look at our website
for the following resources:

 NPO Legal Issues May/June 2013 (Special Edition) When is a Volunteer an Employee?
 NPO Governance Guides: Volume 2 - A Practical Legal Guide to SA Volunteers
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