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Keeping an eye on non-profit laws

STARTING A NPO IN SOUTH AFRICA - REVISED
By Ricardo Wyngaard

During January 2012 we published an article about the practical challenges of
Starting a NPO in South Africa and we concluded that it was a ‘distressing journey’.
Some important changes have taken place since then and this article explores the
same issue after three years. Our conclusion now is that some promising changes
have been made to ensure a smoother journey.

There are in essence three kinds of legal entities available when starting a NPO in
South Africa, namely; voluntary association, non-profit trust and non-profit
company.

Voluntary Association
The voluntary association remains the most popular legal entity being used for
setting up a NPO in South Africa because it is fairly quick, inexpensive and easy.
The NPO Directorate has reported that voluntary associations represent 95% of
the organisations that are registered in terms of the NPO Act. It is the ideal legal
vehicle for community-based organisations.

A practical challenge is that a voluntary association may not be able to open a bank
account unless it is registered in terms of the NPO Act. The NPO Directorate
reports that the Financial Intelligence Centre Act had made NPO registration a
condition for financial institutions to open a banking account in the name of such
organisations. Despite this, some unregistered voluntary associations were able to
open bank accounts.

The Directorate for NPOs has since 2012 introduced an online registration facility.
This has significantly shortened the processing times for new applications in terms
of the NPO Act. During 2012 the expected waiting period was approximately 6
months. Today, the process is about 36 working days. We commend the NPO
Directorate for speeding up the application process.

Non-Profit Trust
Non-profit trusts are registered in terms of the Trust Property Control Act and the
Master of the High Court is responsible for the registration of trusts. There are
fourteen regional offices throughout the country. The Master’s office has, since
2012, introduced new e-forms to promote national consistency with the registration
and regulation of trusts.

Our experience has been predominantly with the Cape Town office and we have
found the Cape Town office to be expedient and effective in registering non-profit
trusts. In recent months it has taken on average about one month to register a non-
profit trust at the Cape Town office. A trust is able to open a bank account after
being registered. The experience per region may however differ.
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Non-Profit Company
The Companies and Intellectual Property Commission (the Commission) is responsible for the
incorporation of non-profit companies. The Commission makes provision for the online registration of
private companies. This happens within 3 working days. Non-profit companies cannot be registered
online, however the registration documents can be uploaded via the Commission’s website. This form
of incorporation should, according to the Commission, take about 25 working days from the date of
tracking an application on their system. The Commission’s website provides that: “The (service-
delivery) standards are an indication of the maximum time it will take to process 90% of received
applications.” The Commission has also introduced an online Query Resolution System in an effort to
improve the customer facing processes and fulfil their customer centric principles.

The Commission has abandoned the practice of requiring companies to physically collect documents at
their offices. The hard copies of the incorporation documents are now mailed to the customer. The
Companies Tribunal, which should assist with the resolution of disputes in terms of the Companies Act,
has also been appointed by the Minister of Trade and Industry

The Commission has introduced a number of improvements, but the processing times to incorporate a
non-profit company remain a cause of concern. Regrettably, promised service-delivery standards have
generally not been adhered to in our experience.

Registration in terms of the Nonprofit Organisations Act
The introduction of an online registration facility is perhaps the most significant change introduced since
2012. NPOs can with a few steps submit an online application to register in terms of the NPO Act. A
short video explaining the process is available at: https://www.youtube.com/watch?v=2rCwm7xejqg

As reported in Volume 31 of NPO Legal Issues, the Minister of Social Development has reportedly
appointed the Arbitration Panel, as required in terms of section 9 of the NPO Act. By implication,
registered NPOs should ensure that they are compliant with the provisions of the NPO Act to avoid de-
registration.

Application for approval as a Public Benefit Organisation
The South African Revenue Service has introduced a new system during 2014 which require
organisations to submit PBO applications at the local SARS office. New PBO applications can no longer
be forwarded to the Tax Exemption Unit directly or submitted via post or fax. Organisations applying
for PBO approval should also ensure that ALL the required supporting documentation are available
when making the application. For a list of the required supporting documents, please visit:
http://tinyurl.com/pqoq2dz. According the website of SARS; “The exemption approval process takes
approximately 36 working days from the day that all the required information has been submitted”
It remains to be seen whether the new system at SARS will make it easier or harder to apply for approval
as a public benefit organisation.


