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Keeping an eye on non-profit laws

REVIEW OF THE NPO ACT
4 ISSUES TO CONSIDER

By Ricardo Wyngaard

What is the purpose of the Review?
In explaining the purpose for the Review, the Department of Social Development
referred to an Impact Assessment (2005) ‘which identified a number challenges
within the NPO Act’ and a 2010 study on NPO governance which ‘re-iterated the
need or the review of the NPO Act’.

In its Policy Framework the Department states that; ‘Some of the challenges
emerging from these studies relate to the difficulties of monitoring an increasing
number of NPOs, while attempting to ensure that public funds are well accounted
for and public confidence is inspired to further support the NPO sector.’

If the Review is aimed at monitoring NPOs and regulating their funding, it may
present an eerie return to the Fundraising Act. The current NPO Act replaced the
draconian provisions of the Fundraising Act which was used by the apartheid
government to control the flow of funding to non-profits. In stark contrast, the NPO
Act opted for a legal framework to create an enabling environment for non-profit
organisations. The Review comes at a time when the majority of organisations
registered in terms of the NPO Act are reportedly non-compliant.

Four key issues

Where should the new ‘NPO Directorate’ be located? The NPO Directorate is
currently located within the Department of Social Development and one of the
central issues that should be considered is whether it should remain there. The
Policy Framework suggests that the new ‘NPO Directorate’ can be a separate entity
from a government department (in terms of section 10 of the Public Service Act)
which will report to the responsible Minister. The Department currently fulfils the
role as both a regulator (for all registered NPOs) and a funder (for NPOs in the
social development field). It has been criticised in the past for focusing more on the
social development sector when dealing with issues of regulation.

How independent should the new body be? The Minister of Social Development
has recently, according to reports, put a moratorium on the de-registration of non-
profit organisations. Although non-compliant organisations may find this
encouraging, it is also interesting to note that no such power is granted to the
Minister in terms of the NPO Act. This begs the question, should a Minister have
the final say on such issues. Or, should the NPO regulator be in a position to execute
its mandate impartially and without fear or favour?
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The Department of Social of Social Development has indicated, in its 
Policy Framework  on  the  NPO  Law  Reform,  the  intention  to  review  the
Nonprofit Organisations Act. This article explores some of the key issues that
should be considered in the review of the NPO Act.
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Consideration of other laws? The Policy Framework provides that; ‘the lack of integration between the
different regulatory authorities leads to unnecessary duplication of government resources.’ To address
this, the Review should ideally include a review of other relevant legislation, including; the Trust
Property Control Act, the Companies Act and the Income Tax Act. The Impact Assessment
recommended that: “The Minister [of Social Development] should facilitate a process to review and
align legislation to allow for an integrated regulatory framework that allows for consistency within the
legal framework for registering NPOs. This will require high-level political facilitation between the
relevant Ministries for Trade and Industry, and Justice.” This seems unlikely.

NPO RISK MANAGEMENT

Protection of Personal Information Act: The POPI Act provides that organisations that collect and
process personal information must, among other, identify key risks involved with the collection, storing
and processing of personal information.

How will community-based organisations be impacted? The high level of non-compliance with the
NPO Act confirms the need for continued support of community-based organisations. Section 3 of the
NPO Act provides: Within the limits prescribed by law, every organ of state must determine and co-
ordinate the implementation of its policies and measures in a manner designed to promote, support and
enhance the capacity of nonprofit organisations to perform their functions. The Impact Assessment has
made several recommendations that should result in meaningful support of community-based
organisations, including: a tiered registration facility and increased resources to the NPO Directorate.
The Review should therefore consider how the new legislation will increase supports to smaller
community-based organisations.

Risk management is becoming increasingly important for non-profit organisations taking into account:

FICA Bill: During 2010 we published an article on the Financial Intelligence Centre Amendment Act
of 2008 and its implications for non-profit trusts (see page 3 for easy reference). New requirements are
in the pipeline for accounting institutions (including trusts) if the amendments proposed in terms of the
draft Financial Intelligence Centre Amendment Bill, 2015 become law. Accountinginstitutions 
will, among other, have to introduce a Risk Management and Compliance Programme andestablish a 
compliance function to assist the governing board to discharge the obligations pursuant tothe FICA 
Act.

RWA believes that every non-profit organisation should have an appropriate risk management process
and policy in place. We plan on hosting another workshop on Risk Management in Gauteng during
November 2015. The NPO Risk Management workshop will be hosted in collaboration with CMDS. 
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THE FINANCIAL INTELLIGENCE CENTRE AMENDMENT ACT,
2008

IMPLICATIONS FOR NON-PROFIT TRUSTS

By Ricardo Wyngaard

Non-profit trusts will in the future have to comply with additional registration and reporting requirements or
trustees may have to face fines or imprisonment. This will be the case when the Financial Intelligence
Centre Amendment Act of 2008 which has already been assented to by President, comes into operation in
its current format.

Any person that invests, keeps in safe custody, controls or administers trust property within the meaning of
the Trust Property Control Act of 1998 is considered an accountable institution in terms of the Financial
Intelligence Centre Act of 2001 (FICA). This would include, in my view, all non-profit trusts with trust
property (whether movable or immovable).

The new section 43B of FICA, as introduced by the Amendment Act of 2008, will require all accountable
institutions to register with the Financial Intelligence Centre (Centre) within a prescribed manner and
period. The Centre must also be notified of any changes to the registration details.  The Centre would be
able to issue directives to ensure monitoring and compliance with FICA.

The amendments, when coming into operation, will also allow inspectors to enter and inspect any premises
at which the Centre reasonably believes the business of an accountable institution is conducted. Inspectors
will, in certain instances, be able to direct persons to appear for questioning, produce documents and furnish
information. Inspectors will also be able to open any strongroom or safe and use any computers system on
the premises to access data. Accountable institutions will have to provide reasonable assistance to
inspectors in performing their functions. The Centre may also recover expenses involved with the
inspection from the accountable institution.

The Centre may, after having complied with procedural requirements, impose administrative sanctions if an
accountable institution fails to comply with FICA or the Centre’s directives. The administrative sanctions
may include a reprimand, the suspension of certain specified business activities or a financial penalty of not
more than R10million for any natural person and R50million for any legal person.

An accountable institution that fails to register with or provide information to the Centre is guilty of an
offence and may, upon conviction, be liable to a fine of up to R100m or a maximum of 15 years’
imprisonment.

It is not clear when these amendments will come into operation. It is however important to note that FICA
imposes further obligations on accountable institutions and this article only highlights some of the changes
that will be introduced when the Amendment Act comes into operation. Those who want to establish a new
organisation will have to also take into account the implications of FICA when choosing a legal structure.
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